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United States Court of Appeals 

District of Columbia 


No. 9097 

HARRY E. HYDE, Petitioner, 
v. 

DISTRICT OF COLUMBIA, Respondent. 


No. 9098 

WILLIAM E. O’CONNOR, Petitioner, 

v. 

DISTRICT OF COLUMBIA, Respondent. 


BRIEF ON BEHALF OF PETITIONERS. 


JURISDICTIONAL STATEMENT. 

The matter is before this Court on petitions for review 
filed by the petitioners, taxpayers of the District of Colum¬ 
bia, for a review of a decision by the Board of Tax Appeals 
for the District of Columbia. This Court has jurisdiction 
by virtue of the Code of laws of the District of Columbia, 
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1940 Edition, Title 27, Sec. 2404. The petitions for review 
filed by the taxpayers set forth the facts necessary to show 
the existence of the jurisdiction, Joint Appendix 14, et seq. 
and 25, et seq. 

STATEMENT OF THE CASE. 

The Assessor of the District of Columbia assessed an 
inheritance tax against Harry E. Hyde in the sum of $180.71, 
logether with a penalty of $18.07 and interest to August 21, 
1944, of $21.69, a total assessment of $220.47, and assessed 
an inheritance tax against William E. O’Connor in the 
sum of $3,434.56, together with a penalty of $343.46 and 
interest to August 21, 1944, of $412.15, a total assessment 
of $4,190.17. This assessment was based on certain stock 
received by the petitioners which formerly belonged to the 
late Francis C. Ferber and the Assessor claimed that the 
stock received by the petitioners was subject to an inheri¬ 
tance tax through the Ferber estate, 
i Harry E. Hyde, William E. O’Connor and Francis C. 
Ferber owned all the stock in the Southern Wholesalers, 
Inc., which was doing business in the District of Columbia. 
On June 18, 1937, William E. O’Connor owned 60% of the 
stock in the Southern Wholesalers, Inc., Francis C. Ferber, 
35%, and Harry E. Hyde, 5%. Neither Mr. Ferber nor Mi - . 
Hyde had any children. Mr. O’Connor had four children. 
Mr. O'Connor at one time was the sole owner of the Corpora¬ 
tion and sold Mr. Ferber his stock. Later Mr. Hyde was 
allowed to purchase some stock. It was the desire of the 
stockholders that no outsiders be allowed to obtain stock 
and that the control be kept in the O’Connor family. For 
this reason, on June 18, 1937, before the enactment of the 
Inheritance Tax Law for the District of Columbia, the said 
O’Connor. Ferber and Ilyde entered into a written agree¬ 
ment. This agreement contained provisions in regard to 
insurance issued upon the respective lives of O’Connor, 
Ferber and Hyde. 




3 


Three (3) policies of life insurance were in existence 
upon the life of Ferber, one (1) for $30,000 and two (2) for 
$10,000.00 each. Each of the latter two policies contained 
a double indemnity clause. 

The provisions of the contract pertinent to this case were 
as follows: 

It was agreed that upon the death of the said Ferber, the 
Insurance Company should pay on the three (3) policies 
issued upon his life the sum of $40,000.00 to Mrs. Hazel M. 
Ferber, his wife, and $10,000,000 to his executor or personal 
representative, so much of the $10,000.00 to be used by the 
executor as might be necessary for the payment of Federal 
Estate Taxes, if any; that the payments so made should be 
in payment of all right, title and interest which Mrs. Ferber 
or Mr. Ferber’s estate might have in the stock ownership 
of the Southern Wholesalers, Inc., held by Mr. Ferber at the 
time oAis death, to the extent of $50,000.00. According to 
the T^htract, the value of the stock should be ascertained in 
accordance with the last annual balance sheet previous to 
tlnTdeath of Mr. Ferber, and a trustee was named in the 
agreement to carry out the terms of the contract. 

The agreement further provided, that, if Mr. Ferber pre¬ 
deceased Mr. O’Connor, after the distribution of the pro¬ 
ceeds of the policies of insurance, as previously stated, the 
trustee named in the agreement should transfer to Mr. 
O’Connor and Mr. Hyde $50,000.00 worth of capital stock 
of said corporation held by said Ferber, and the said 
O’Connor and said Hyde should receive the stock in propor¬ 
tion to the percentage of the capital stock owned by them, 
respectively. 

It was agreed that upon the death of Hyde the insurance 
company should pay the policy for $10,000.00 and the policy 
for $4,000.00 issued upon his life to Mrs. Della Mae Hyde, 
bis wife, or to the Hyde estate. That the payments so made 
should be in payment of all right, title and interest which 
Mrs. Hyde or Mr. Hyde’s estate might have in the stock 
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ownership of the Southern Wholesalers, Inc. held by Hyde 
at the date of his death to the extent of $14,000.00. 

In the event Hyde predeceased O’Connor, O’Connor and 
Ferber were to receive the Hyde stock in proportion to the 
percentage of capital stock owned by O’Connor and Ferber, 
respectively. 

It was further provided that in the event the shares of 
stock of the Corporation owned by the decedent had a value 
in excess of the amount received from the proceeds of the 
insurance policies, then the surviving parties should be en¬ 
titled, within six months after the death of said Ferber or 
Hyde, to purchase the remaining stock of such deceased 
party, the survivors to purchase said remaining stock in 
proportion to their ownership of stock in the corporation. 
The stock was to be valued in accordance with the last 
annual balance sheet previous to the death of the individual 
shareholder. 

The agreement also provided that in the event of the 
resignation, retirement or severance from the corporation 
ol either the said Ferber or Hyde, the retiring party should 
surrender his policies of insurance for the cash surrender 
value, and the amount realized thereon was to be applied 
toward payment on account of his capital stock. In the 
event the cash surrender value did not equal the value of 
the stock of such retiring party, then the remaining parties 
had a right to purchase the balance of stock owned by the 
retiring party, said remaining parties to purchase said 
balance in proportion to their ownership of stock in the 
corporation. 

Michael M. Doyle was appointed trustee under this agree¬ 
ment and the Ferber insurance policies and the Hyde poli¬ 
cies were turned over to the trustee. The Ferber stock was 
also turned over to the trustee at the time and subsequently, 
Mr. Hyde’s stock, which was being held by a bank for 
collateral, was turned over to the trustee when the loan 
was paid. 
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Mr. Ferber died on the 21st day of November, 1942, and 
your petitioners survived him. Because of the accidental 
death of Mr. Ferber double indemnity was paid on each of 
the $10,000.00 policies, making a gross amount paid by the 
insurance company of $70,000.00. 

Pursuant to the contract of June 18, 1937, the trustee 
turned over to the life insurance company the Ferber poli¬ 
cies which were in his possession amounting in value to 
$70,000.00 The trustee turned over to the Southern Whole¬ 
salers, Inc. two (2) Ferber certificates representing 22,400 
shares of stock in the Southern Wholesalers Corporation. 
Subsequently the life insurance company paid or arranged 
to pay to Mrs. Ferber $50,000.00 in her individual right and 
paid $20,000.00 to her as executrix of her husband’s estate. 
Southern Wholesalers, Inc. in accordance with the instruc¬ 
tions of the trustee cancelled the two (2) Ferber certificates 
and it issued in lieu thereof the following stock certificates: 

One (1) certificate to O’Connor for 17,200 shares; one 
(1) certificate to Hyde for 1,433 shares and one (1) certifi¬ 
cate to Mrs. Ferber, in her individual right, for 3,767 shares. 

The receipt of these shares just mentioned by Hyde and 
O’Connor, the Assessor claims were subject to an inheri¬ 
tance tax. No attempt was made by the Assessor to tax 
the Ferber Estate. Instead he assessed O’Connor and Hyde 
as set forth in the beginning of this statement. 

The Board of Tax Appeals for the District of Columbia 
found that the stock was taxable to O’Connor and Hyde 
under Title V of the District of Columbia Revenue Act of 
1939, D. C. Code 1940, Title 47, Sec. 1601. 

STATUTES. 

Title V, D. C. Code, Title 47, Sec. 1601. 

“Taxes shall be imposed in relation to estates of 
decedents, the shares of beneficiaries of such estates, 
and gifts as hereinafter provided: 


“Article 1—Inheritance Tax 


‘‘Sec. 1 (a) All . . . property, or interest therein, 
transferred by deed, grant, bargain, gift, or sale, (ex¬ 
cept in cases of a bona fide purchase for full consid¬ 
eration in money or money’s worth), made or intended 
to take effect in possession or enjoyment after the 
death of the decedent, or made in contemplation of 
death, to or for the use of, in trust or otherwise (in¬ 
cluding property of which the decedent has retained 
for his life or for any period not ascertainable without 
reference to his death or for any period which does 
not in fact end before his death (1) the possession or 
enjoyment of, or the right to the income from such 
property . . . shall be subject to a tax as follows:” 
(Here are enumerated the rates of taxation.) 

STATEMENT OF POINTS. 

The Board erred in holding that the stock received by 
the petitioners was subject to an inheritance tax in the 
matter of the estate of the late Francis C. Ferber. 

The Board erred in failing to hold that the Inheritance 
Tax Law did not apply to stock received by your petition¬ 
ers by virtue of a contract executed on June 18, 1937, prior 
to the enactment of the Inheritance Tax Law for the Dis¬ 
trict of Columbia. 

; The Statute as construed by the Board is repugnant to 
the contract clause of the Constitution of the United States 
and to the due process clause of the 14th Amendment to 
the Constitution. 

The Board erred in failing to hold that the stock received 
by your petitioners by virtue of the contract of June 18, 
1937, was received under a contract of sale. 

The Board erred in failing to hold that the stock received 
by your petitioners was burdened and fettered at the date 
of Mr. Ferber’s death by the terms of the contract of June 
18, 1937. 

! The Board erred in holding that the date of the death 
of Mr. Ferber and not the date of the agreement rendered 
petitioners liable to inheritance tax. 







I 

SUMMARY OF ARGUMENT. 

When Mr. Ferber turned over to the trustee his life 
insurance policies and his stock, in accordance with the 
agreement, he lost possession, dominion and control of the 
same, without power of revocation. 

The proceeds of the insurance policies were received 
subject to the terms of a valid and binding contract. 

The contract of purchase having been signed before the 
Inheritance Tax Act was passed the Act could not retro¬ 
actively affect the property passing under the contract. 
The Supreme Court has held that estate or inheritance 
taxes cannot be assessed against property, which was 
transferred, under the terms of a contract executed prior 
to the enactment of the Statutes. 

The Supreme Court has held that any attempt to assess 
taxes in regard to property transferred as described in 
the preceding paragraph is repugnant to the contract 
clause of the Constitution and the 14th Amendment. 

The wording of the Federal Estate Tax law and the 
wording of the District Inheritance Tax law shows that 
Congress did not intend to make the District law as exten¬ 
sive and embracing as the Federal law. 

ARGUMENT. 

When Mr. Ferber signed the agreement of June IS, 1937, 
and turned over to the trustee his insurance policies and 
his stock, the transaction was irrevocably completed and 
performed, as far as Mr. Ferber was concerned. When, 
therefore, the District Inheritance Tax Act was passed on 
August 17, 1937, Mr. Ferber had lost control and dominion 
over the insurance policies and the stock. The policies 
and the stock were burdened and fettered by the terms of 
the contract of June 18, 1937. 

The proceeds of the insurance policies were received by 
the Ferber estate, subject to the terms of a valid and bind¬ 
ing contract. 
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The Mitchell Case. 

The U. S. Board of Tax Appeals in the case of the Estate 
of Mitchell v. Commissioner of Internal Revenue , Board of 
Tax Appeals, Vol. 37, 1, similar to the instance case, held 
that stock received from an estate under a contract provid¬ 
ing for the payment of the same by proceeds of an insurance 
policy of a deceased associate, was not taxable as a part of 
said estate. 

Mitchell and Lennon each owning one-half shares in the 
Lennon-Mitchell Corporation agreed to take out life insur¬ 
ance policies on each other, each policy to be in the sum of 
$200,000.00, payable to their respective estates for the pur¬ 
pose of providing a part of the purchase price to be paid 
for the stock of the party who predeceased the other. 
Mitchell died and the estate made a return showing Mit¬ 
chell’s shares of stock in the Corporation as having a fair 
market value of $111,105.26, and also reported the proceeds 
of insurance policies, $202,666.67. The Commissioner de¬ 
termined a deficiency in the value of the stock to the amount 
of $313,771.93, but made no change in regard to the pro¬ 
ceeds of insurance. Lennon had received the 900 shares 
of Mitchell stock valued at $313,771.93, but there was cred¬ 
ited against the purchase the proceeds of the insurance 
policies, namely $202,666.67, which left him to actually pay 
in cash for the Mitchell stock $111,105.26. 

The Board of Tax Appeals considering the Revenue Act 
of 1926, as amended in 1928, Sec. 302, said that the insur¬ 
ance proceeds were received by decedent’s estate subject 
to the terms of a valid and binding contract, and that they 
be applied to reduce the purchase price to be paid for the 
stock. 

“Those shares, being so burdened, were not subject 
to the unfettered ownership of the decedent’s estate. 
The effect of the contract was to reduce the value of 
the estate’s interest in such stock by an amount equal 
to the amount of the proceeds of the insurance policies, 
i and the value of the stock as so reduced must be deemed 
its value for estate purposes. . . . (Citations) 
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“As so reduced that amount was $111,105.26 for 
which amount the decedent’s estate was obligated to 
and did transfer the shares to Lennon. In our opinion, 
the value of such shares at the time of decedent’s death 
was, for the purpose of determining the value of the 
gross estate, $111,105.26, for w’e must deal in actualities 
and such amount was the sale price actually received 
by his estate after the reduction of the amount of the 
insurance proceeds from the total sale price of the 
stock. The respondent erred in increasing the value 
of such stock from $111,105.26 as reported by the peti¬ 
tioner, to the amount of $313,771.93.” 

The Contract of Purchase Having Been Signed Before the 
Inheritance Tax Act Was Passed, the Act Could Not 
Retroactively Affect the Property Transferred Under 
the Contract. 

In the two Coolidge cases, the Supreme Court of the 
United States has held that when property has been trans¬ 
ferred under a contract completed prior to the taxing Act. 
that authorities cannot assess an estate or inheritance tax 
on the property. The Court says that in imposing an excise 
on property of this type would be repugnant to the contract 
clause of the Constitution and to the due process clause of 
the 14th Amendment. 

The First Coolidge Case. 

In Nichols v. Coolidge , 274 U. S. 531, 71 L. Ed. 1184, 47 
S. C. 710, Mrs. Coolidge and her husband on July 29, 1907, 
transferred certain real estate and other valuable property 
without consideration to trustees who were to hold it and 
pay the income to the settlors, then to the survivor, and 
after the survivor, to distribute the corpus among the 
settlors’ children. In the event any child predeceased the 
survivor its share should pass as provided by the Statute 
of Distribution. The Coolidges also transferred on May 18, 
1917, certain real estate, in which they were residing, to 
their children by deed and the children leased the property 


10 


at a nominal rental to their parents with provision for 
annual renewals until notice to the contrary. The Collector 
of Internal Revenue claimed that the transfers to the 
trustees and to the children should be included in the gross 
estate and accordingly made an assessment against the 
estate for this property. 

The lower Court, evidently the State Court, held that the 
real estate conveyed to the children was not subject to the 
tax. However, it held that under the Statute the value 
of the property conveyed to the trustees in 1907, or result¬ 
ing therefrom, must be included in the gross estate. The 
trustees paid the tax and then sued in the District Court 
of the United States to recover the tax alleged to have 
been illegally exacted. The District Court granted a judg¬ 
ment in favor of the plaintiffs and the Collector of Internal 
Revenue sued out a Writ of Error to the Supreme Court. 

1 The issue involved Secs. 401 and 402 of Title IV, Federal 
Estate Tax Act, February 24, 1919. 

Secs. 401 and 402 provide: 

“Sec. 401. That ... a tax ... is hereby imposed 
upon the transfer of the net estate of every decedent 
dying after the passage of this Act. * * * 

“Sec. 402. That the value of the gross estate of the 
decedent shall be determined by including the value 
at the time of the death of all property, real or per¬ 
sonal, tangible or intangible, wherever situated: * * 

“(c) To the extent of any interest therein of which 
the decedent has at any time made a transfer or with 
respect to which he has at any time created a trust in 
contemplation of or intended to take effect in posses¬ 
sion or enjoyment at or after his death (whether such 
transfer or trust is made or created before or after 
the passage of this Act), except in case of a bona fide 
sale for a fair consideration in monev or monev’s 
worth * * V’ 

The Supreme Court held that the property conveyed by 
the Coolidges to the trustees was not taxable and that the 
trustees were entitled to a refund of the tax. Accordingly 
it affirmed the judgment of the District Court. 
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The Court stated that when the State Court ruled that 
the property conveyed to the trustees in 1907 or resulting 
therefrom must be included in the gross estate that “thus 
construed, the Act went beyond the Act of Congress.” 
p. U. S. 534, L. ed. 1189. 

“The conveyance by Mrs. Coolidge to the trustees 
was in no proper sense testamentary and it bears no 
substantial relationship to the transfer by death.” 
p. U. , S. 541, L. Ed. 1192. 

“Under the theory advanced for the United States, 
the arbitrary, whimsical and burdensome character of 
the challenged tax is plain enough. An excise is pre¬ 
scribed, but the amount of it is made to depend upon 
the past lawful transactions, not testamentary in char¬ 
acter, and bevond recall. * * * ” p. U. S. 542, L. Ed. 
1193. 

“We must conclude that 402 (c) here under consid¬ 
eration insofar as it requires that there shall be in¬ 
cluded in the gross estate the value of property trans¬ 
ferred by a decedent prior to its passage merely be* 
cause the conveyance was intended to take effect in 
possession or enjoyment at or after his death is arbi- 
trarv, capricious and amounts to confiscation. * * * ” 
p. U. S. 543, L. Ed. 1193. 

The Second Coolidge Case. 

The Coolidge estate came before the Supreme Court a 
second time in Coolidge v. Long , 282 IT. S. 582, 75 L. Ed. 
562, 51 S. C. 306. 

These were appeals from the Probate Court of Norfolk 
County, Massachusetts, to review decrees entered in ac¬ 
cordance with a rescript from the Supreme Judicial Court 
of Massachusetts, on an application for the abatement of 
an inheritance tax assessed under a Massachusetts Statute. 

The lower Court ruled that the inheritance tax assessed 
against property held by the trustees under the declara¬ 
tion of trusts was correctly assessed and that the Statute 
was valid. 
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The Supreme Judicial Court held that the possession or 
enjoyment upon the death of the survivor of the settlors 
was a taxable commodity, under the Statute enacted after 
the creation of the trust. It held that the succession was 
not complete until the death of the survivors or the grantors 
and that therefore the tax was valid. 

The appellants drew in question before the Supreme 
Court the validity of the Statute on the ground of its being 
repugnant to the contract clause of the Federal Constitu¬ 
tion and the due process and equal protection clauses of 
the 14th Amendment. 

By Sec. 3, p. 678, Mass. Stat. 1912, the inheritance tax 
was made applicable “to all property passing by deed, 
grant or gift made or intended to take effect in possession 
or enjoyment after the death of the grantor or donor if 
such death occurs subsequent to the passage hereof.” 

Chap. 65, Mass. General Laws, effective since Jan. 1,1921, 
provides: 

“Sec. 1. All property within the jurisdiction of the 
Commonwealth . . . which shall pass by . . . deed, 
grant or gift, except in cases of a bona fide purchase 
for full consideration in money or money’s worth made 
or intended to take effect in possession or enjoyment 
after his death ... to any person, absolutely or in 
trust . . . shall be subject to a tax ...” 

! The first relevant Statute took effect about five weeks 
after the date of the declaration of the trust. 

I The Supreme Court reversed the lower Court and said: 

“No act of Congress has been held by this Court 
TO impose a tax upon possession and enjoyment, the 

RIGHT TO WHICH HAD FULLY VESTED PRIOR TO THE ENACT¬ 
MENT.” p. U. S. 599, L. Ed. 568. 

“This Court has not sustained any state law im¬ 
posing AN EXCISE UPON MERE ENTRY INTO POSSESSION AND 
ENJOYMENT OF PROPERTY. WHERE THE RIGHT TO SUCH POS¬ 
SESSION AND ENJOYMENT UPON THE HAPPENING OF A SPECI¬ 
FIED EVENT HAD FULLY VESTED BEFORE THE ENACTMENT.” 

P. U. S. 600, L. Ed. 568. 
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“The trust deeds are contracts within the meaning 
of the contract clause of the Federal Constitution. They 
were fully executed before the taking effect of the State 
law under which the excise is claimed. The Common¬ 
wealth was without authority by subsequent legislation, 
whether enacted under the guise of its power to tax or 
otherwise, to alter their effect or to impair or destroy 
rights which had vested under them.” p. U. S. 595, L. 
Ed. 566. 

“When the declaration of trust was executed, no 
Statute was in effect under which the succession to the 
trust property could have been subject to this tax. • * • ” 
p. U. S. 594, L. Ed. 565. 

“The overwhelming weight of authority sustains the 
conclusion that the succession in the present case was 
completed when the deed took effect.” p. U. S. 601, 
L. Ed. 569. 

The Court concluded— 

“We conclude that the succession was complete 

WHEN THE TRUST DEEDS OF Mr. AND MRS. COOLIDGE TOOK 
EFFECT, AND THAT THE ENFORCEMENT OF THE STATUTE 
IMPOSING THE EXCISE IN QUESTION WOULD BE REPUGNANT 

to the Contract Clause of the Constitution and the 
Due Process Clause of the 14th Amendment.” P. 
U. S. 606, L. Ed. 571. 

The agreement entered into between the stockholders was 
not made for the purpose of tax evasion, but to keep control 
of the stock in the present stockholders. The stockholders 
did not know that there was to be an inheritance tax act 
passed in the District of Columbia, so we have here the 
question whether the Inheritance Tax Act can have a re¬ 
troactive effect upon a legitimate contract in regard to 
property. 

Case of May v. Heiner. 

May v. Heiner, 281 U. S. 238, 74 L. Ed. 826, 50 S. C. 

286. 

Mrs. May had transferred on October 1,1917, to her hus¬ 
band and others as trustees certain personal property, in 
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trust, with direction to collect the income therefrom and 
after paying taxes, expenses, etc., to pay the balance to Mr. 
May during his lifetime and after his decease to the settlor 
during her lifetime and after her decease, all trust property 
to be distributed equally among her four children, their 
distributees or appointees. 

Mrs. May died March 25, 1920, and the Commissioner of 
Internal Revenue demanded that her executors pay addi¬ 
tional taxes reckoned upon the value of the property held 
under the above described trust. The Commissioner held: 

“That it (the trust property) was intended to take 
effect in possession or enjoyment at or after death. In 
this case, the principal of the trust fund could not take 
effect in possession until the death of the decedent.” 

The executors paid the tax under protest and brought 
suit. The Circuit Court of Appeals held that the executors 
were liable. 

Upon certiorari to the Supreme Court that Court reversed 
the lower Court, saying: 

“The transfer on October 1, 1917, was not made in 
contemplation of death within the legal significance of 
those words. It was not testamentary in character and 
was beyond recall bv the decedent. # * * ” p. U. S. 243, 
L. Ed. 828. 

Referring to Sec. 401, Revenue Act, 1918, quoted infra , 
the Court says: 

“The Statute imposes ‘an excise upon the transfer 
of an estate upon the death of the owner’ ”. p. U. S. 
244, L. Ed. 288. 

i The Court makes the following quotation from Reinecke 
v. Northern Trust Co ., 278 U. S. 339, 73 L. Ed. 410, 49 S. C. 
123, the latter Court having under consideration Sec. 402, 
(c) of the Revenue Act of 1918 as carried into the Act of 
1921. 
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“In the light of the general purpose of the Statute 
and the language of Sec. 401 explicitly imposing the 
tax on net estates of decedents, we think it at least 
doubtful whether the trusts or interests in a trust in¬ 
tended to be reached by a phrase in Sec. 402 (c), ‘to 
take effect in possession or enjoyment at or after his 
death,’ includes any others than those passing from the 
possession, enjoyment or control of the donor at his 
death and so taxable as transfers at death under Sec. 
401. That doubt must be resolved in favor of the tax¬ 
payer.” p. TJ. S. 245, L. Ed. 829. 

U. S. Board of Tax Appeals Ruling on Proceeds 
of Life Insurance Policies. 

The United States Board of Tax Appeals in the Estate of 
Harry W. Hahn v. Commissioner of Internal Revenue, 
Board of Tax Appeals, Vol. 38, 3. 

The question involved the taxing of an estate for proceeds 
of life insurance policies. 

This was a local case and it appeared that a local corpora¬ 
tion decided to take out policies upon the lives of the officers 
of the corporation. The corporation had exclusive posses¬ 
sion of the policies. The insured were not permitted to 
borrow on the policies, or to surrender them for cash. The 
purpose in taking out the insurance was to assure each 
familv of enough to live on in case anv of the officers died. 
The policies were payable either to the assured’s family or 
to his estate, as the assured might direct. He could not 
otherwise change beneficiaries. 

Harry W. Hahn, one of the officers of the corporation died 
and there were two policies on his life in effect at his death, 
amounting to $50,000.00. The beneficiaries were his wife, if 
living, otherwise to his two children. The wife survived him 
and received the proceeds of the policies. 

The Internal Revenue Commissioner included the amount 
of the proceeds of the insurance in the decedent’s gross 
estate under Sec. 302 (g) of the Revenue Act of 1926. That 
Act provides in regard to proceeds from insurance policies 
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that there shall be included in the gross estate “the excess 
over $40,000.00 of the amount receivable by all other bene¬ 
ficiaries (than the executor) as insurance under policies 
taken out by the decedent upon his own life.” 

The Board stated that the provisions of the Act did not 
cover these policies since they were not taken out by the 
decedent. Furthermore, that he did not own the policies and 
actually had none of the indicia of ownership, such as 
possession, power to pledge, or power to surrender; that he 
had a limited power to name and change the beneficiaries 
with the approval of the owner. The Board ruled that the 
Commissioner erred in including the value of these policies 
in the decedent’s gross estate. 

The Imposition of the Tax in Estate Tax Distinguished 
From the Imposition of the Inheritance Tax in the 
District of Columbia Act. 

We think that the distinction between the Federal Act in 
regard to taxing transfers for Estate Tax and the District 
Inheritance Tax in taxing transfers is important to note and 
should have a bearing on the decision in this case. Under 
the Federal Act, Title Gross Estate Retroactive Provision, 
I. R. C. Sec. 811 reads as follows: 

“The value of the gross estate of the decedent shall 
be determined by including the value at the time of his 
death of all property, real or personal, tangible or in¬ 
tangible, wherever situated * * 

“(h) Prior Interests. Except as otherwise specifi¬ 
cally provided therein, sub-sections (b), (c), (d), (e), 
.(f) and (g) shall apply to the transfers, trusts, estates, 
interests, rights, powers, and relinquishment of powers, 
as severally enumerated and described therein, whether 
made, created, arising, existing, exercised or relin¬ 
quished before or after February 26, 1926.” 

! The above Federal Act specifically provides for transfers 
made before or after February 26, 1926, the date of the Act 
The District Act, however, makes no such provision. It 
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simply covers transfers from any person who may die seized 
or possessed of property or an interest therein either by 
will, or by law, or by right of survivorship, and for all 
property, except in case of bona fide purchase for full con¬ 
sideration in money or money’s worth, made or intended to 
take effect in possession or enjoyment or made in contem¬ 
plation of death. Art. 1 D. C. Inheritance Tax, supra . 

The original Inheritance Tax Act was approved August 
17, 1937, and there were amendments in succeeding years, 
but this provision was not changed. Congress, if it so de¬ 
sired, could have worded the section of the District Tax Act 
imposing a tax the same as it worded the section of the 
Federal Estate Tax Act imposing a tax. We think it a fair 
inference that Congress did not intend the local Act to be as 
broad as the Federal Act. 

CONCLUSION. 

The Authorities submitted in this brief conclusively show 
that the contract entered into by the stockholders was a 
contract of purchase: was entered into before the Inheri¬ 
tance Tax Act was passed and without any intention on the 
part of the parties to avoid or evade tax liability. 

That under the agreement, Mr. Ferber had placed his 
property beyond his control and the transaction was a 
completed one. Hence, the death of Mr. Ferber could not 
affect the arrangement made between the stockholders and 
any attempt by the taxing authorities to assess an inheri¬ 
tance tax was in violation of the Constitution of the United 
States and the 14th Amendment. 

Respectfully submitted, 

Michael M. Doyle, 

Harry J. Gerrity, 

Attorneys for th-e Petitioners. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Oct. 19, 1944. 

iBoard of Tax Appeals for the District of Columbia. 

Harry E. Hyde, Petitioner. 
v. 

District of Columbia, Respondent. 

Docket No. 830. 

Petition for Cancellation of Assessment. 

The above named petitioner petitions for a cancellation 
of an assessment of taxes against him and alleges as follows: 

1. The Board of Tax Appeals has jurisdiction by virtue 
of the Code of Laws of the District of Columbia. 

2. Your petitioner is a citizen of the United States, and 
a resident of the District of Columbia, residing at #1101— 
15th Street, NAY., in said District. 

3. The tax in controversy amounts to $220.47, for in¬ 
heritance tax, penalty and interest in connection with the 
receipt by the petitioner of certain stock in the Southern 
Wholesalers, Inc., formerly owned by Francis C. Fcrber, 
deceased. 

4. The notice of the assessment was dated the 15th day 
of August, 1944, and the tax, penalty and interest was paid 
by the petitioner, under protest, in writing, on the 17th 
day of August, 1944, as will appear in the copy of the notice 
of the assessment hereto attached as Exhibit “A”. 

5. The assessment of the tax set forth in the notice of 
assessment is based upon the following errors: 

(a) The Assessor erred in holding that the stock received 
by the petitioner was subject to an inheritance tax in the 
matter of the estate of the late Francis C. Ferber. 
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(b) The Assessor erred in failing to hold that the stock 
was received by your petitioner by virtue of a contract ex¬ 
ecuted on June 18, 1937, prior to the enactment of the in¬ 
heritance tax law for the District of Columbia, between 
your petitioner, William E. O’Connor, the late Francis C. 

Ferber and the Southern Wholesalers, Inc. and that 
2 the inheritance tax law did not apply to the stock 
received by your petitioner. 

(c) The Assessor erred in failing to hold that the stock 
was received by your petitioner by virtue of a contract of 
sale executed June 18, 1937, prior to the enactment of the 
inheritance tax law for the District of Columbia, between 
your petitioner, William E. O’Connor, the late Francis C. 
Ferber and the Southern Wholesalers, Inc. and that the 
inheritance tax law did not apply to the stock received by 
your petitioner. 

(d) The Assessor erred in failing to hold that the stock 
received by your petitioner was burdened and fettered at 
the date of Mr. Ferber’s death by the terms of said contract 
dated June 18, 1937. 

(e) If the Board should find that your petitioner is liable 
for inheritance tax in connection with the receipt of this 
stock, then the Assessor erred in finding the value of the 
stock to be $3.22 per share instead of $2.53 per share. 

6. The facts upon which your petitioner relies as a basis 
for this proceeding are as follows: 

A All of the capital stock of Southern Wholesalers, Inc., 
a corporation doing business in the District of Columbia, 
was owned by William E. O’Connor, Francis C. Ferber and 
your petitioner, Mr. O’Connor holding the controlling stock. 

On June 18,1937, your petitioner, the said O’Connor, the 
said Ferber and the Southern Wholesalers, Inc. entered into 
a written agreement in connection with certain life insur¬ 
ance policies issued on the lives of the respective parties 
by the New York Life Insurance Company. 

Three (3) policies had been issued by the New York Life 
Insurance Company upon Mr. Ferber’s life: one (1) for 
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$30,000.00, and two (2) for $10,000.00 each. Each of the 
latter two policies contained a double indemnity clause. 

The provisions of the contract pertinent to the insurance 
issued to Francis C. Ferber were as follows: 

It was agreed that upon the death of the said Ferber, 
the Insurance Company should pay on the three (3) 
3 i policies issued upon his life the sum of $40,000.00 to 
Mrs. Hazel M. Ferber, his wife, and $10,000.00 to his 
executor or personal representative, so much of the 
$10,000.00 to be used by the executor as might be necessary 
for the payment of Federal Estate Taxes, if any; that the 
payments so made shouid be in payment of all right, title 
and interest which Mrs. Ferber or Mr. Ferber’s estate might 
have in the stock ownership of the Southern Wholesalers, 
Inc., held by Mr. Ferber at the time of his death, to the 
extent of $50,000.00. According to the contract, the value 
of the stock should be ascertained in accordance with the 
last annual balance sheet previous to the death of Mr. 
Ferber, and a trustee was named in the agreement to carry 
out the terms of the contract. 

The agreement further provided, that, if Mr. Ferber pre¬ 
deceased Mr. O’Connor, after the distribution of the pro¬ 
ceeds of the policies of insurance, as previously stated, the 
trustee named in the agreement should transfer to Mr. 
O’Connor and Mr. Hyde $50,000.00 worth of capital stock 
of said corporation held by said Ferber, and the said O’Con¬ 
nor and said Hyde should receive the stock in proportion 
to the percentage of the capital stock owned by them, re¬ 
spectively. 

B Mr. Ferber died on the 21st day of November, 1942, 
and your petitioner and Mr. O’Connor survived him. Be¬ 
cause of the accidental death of Mr. Ferber double in¬ 
demnity was paid on each of the $10,000.00 policies, making 
a gross amount paid bv the Insurance Companv of 
$70,000.00. 

Of this amount Mrs. Ferber received, in her individual 
right, $50,000.00 and $20,000.00 was paid to her, as the 
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executrix of her husband’s estate. Pursuant to the agree¬ 
ment of June 18, 1937, 18,633 shares of stock were turned 
over to the Southern Wholesalers, Inc. and that Company 
issued 1,433 shares of stock to your petitioner and 17,200 
shares of stock to Mr. O’Connor. The stock was received 
by your petitioner and Mr. O'Connor on the basis of $3.22 
per share, the value being determined in accordance 
4 with said contract of June 18, 1937. 

C It was further provided that in the event the 
shares of stock of the Corporation owned by the decedent 
had a value in excess of the amount received from the pro¬ 
ceeds of the insurance policies, then the surviving parties 
should be entitled, within six months after the death of 
said Ferber or Hyde, to purchase the remaining stock of 
such deceased party, the survivors to purchase said re¬ 
maining stock in proportion to their ownership of stock 
in the Corporation. The stock was to be valued in accord¬ 
ance with the last annual balance sheet previous to the 
death of the individual shareholder. 

D The agreement also provided that in the event of the 
resignation, retirement or severance from the Corporation 
of either the said Ferber or your petitioner, the retiring 
party should surrender his policies of insurance for the 
cash surrender value, and the amount realized thereon was 
to be applied toward payment on account of his capital 
stock. 

In the event the cash surrender value did not equal the 
value of the stock of such retiring party, then the remaining 
parties had a right to purchase the balance of stock owned 
by the retiring party, said remaining parties to purchase 
said balance in proportion to their ownership of stock in 
the Corporation. 

E Subsequent to the sale described in Par. 6-B, the Cor¬ 
poration purchased 5600 shares of stock in the Corporation, 
which were still owned by the Ferber Estate, at a price of 
$2.53 per share. Mrs. Ferber also sold to the Corporation 
31,767 shares of stock owned by her personally at the same 
price. Sometime before Mr. Ferber’s death, the real estate 
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owned by the Corporation had been reappraised; and the 
appraisal was considerably lower than the value carried 
by the Corporation in the annual balance sheet previous 
to the death of Mr. Ferber. The price per share on the 
sales mentioned in this Paragraph was based on the new 
balance sheet after such reappraisal. This sale was 
5 a voluntary sale by Mrs. Ferber and a voluntary 
purchase by the Corporation. 

7. Your petitioner, by virtue of the contract of June 1<S, 
1937, purchased 1,433 shares of stock previously owned by 
Mr. Ferber and the transfer of said shares to your peti- 
tione was pursuant to said contract of sale, which had been 
entered into before the inheritance tax law was passed. 
Your petitioner says that the only sound conclusion that 
this Board of Tax Appeals can reach is that your petitioner 
did not receive the stock by way of inheritance, but received 
it under a contract of sale and that the stock so received 
was not subject to an inheritance tax. 

Wherefore, your petitioner prays that this Board may 
have a hearing on the petition and pass an Order cancelling 
the assessment heretofore made against your petitioner, 
together with penalty and interest, and order a refund to 
your petitioner of $220.47, which was paid under protest. 

I MICHAEL M. DOYLE & 

i HARRY J. GERRITY, 

By MICHAEL M. DOYLE, 
Counsel for Petitioner. 

1010 Vermont Ave. NAY.. 
Washington, D. C. 

• i • • • * • • • • • 
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6 Exhibit “A” 

Copy 

Office of the Assessor, District of Columbia 
Inheritance Tax 

Washington, D. C. 
August 15, 1944 

Estate Xo. 13967 
Inheritance tax $180.71 
Penalty 18.07 

Int. to *8-21-44 21.69 


Total $220.47 

Harry E. Hyde, 

1519 L St., N.W., 

Washington, D. 0. 

This bill payable on or before August 21, 1943 

CR-9009 Inheritance Tax 

Pav to Collector of Taxes, D. C. 

% 

Paid under protest Aug 17/44 

8 June 27, 1945 

Findings of Fact and Conclusions of Law 

Findings of Fact 

1. Southern Wholesalers, Incorporated, is a corporation 
organized in 1916. On June IS, 1937, its outstanding capital 
stock consisted of 40,000 shares; 35% thereof, being 14,000 
shares, was owned by Francis C. Ferber; 60% thereof, be¬ 
ing 24,000 shares, was owned by petitioner William E. 
O’Connor; and 5% thereof, being 2,000 shares, was owned 
by petitioner Harry E. Hyde. Ferber and Hyde had ac¬ 
quired their stock from O’Connor. Ferber in 1925 and Hyde 
in 1927 or 1928. 


Estate of Francis C. Ferber 
Tax upon share of Harry E. Hyde 
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2. On June IS, 1937 there were outstanding three policies 
of insurance on Ferber’s life, two for $10,000 each, each 
containing a provision for the payment of double indemnity 
im the event of accidental death, and one for $30,000. One 
of the $10,000 policies was payable to the executors, ad¬ 
ministrators, or assigns of the insured, and the other 

9 i two policies were payable to Hazel M. Ferber, his 
wife. 

3. On June IS, 1937 a written agreement was entered 
into between O’Connor, Ferber, Hyde and the corporation. 

The agreement recited the existence of the policies on 
Ferber’s life and also of policies on O’Connor’s life aggre¬ 
gating $45,000, and on Hyde’s life aggregating $14,000. 
The provisions of the agreement material to this appeal 
were the following: 

(a) That upon the death of Ferber, $40,000 of the in¬ 
surance on his life should be paid to his widow, Hazel M. 
Ferber, in installments, and that $10,000 should be paid 
to Ferber’s executor or personal representative, to be used 
for the payment of Federal estate taxes, if any. on his 
estate. 

(b) That the payments so to be made “shall be in' pay¬ 
ment of any and all right, title and interest which Mrs. 
Hazel M. Ferber or the estate of Francis C. Ferber may 
have in the stock interests in Southern Wholesalers, Inc., 
held by Francis C. Ferber at the time of his death, to the 
extent of $50,000 in value,” as determined in accordance 
with the method prescribed in the agreement. 

(c) That in the event that Ferber should predecease 
O’Connor, a trustee designated in the agreement should, 
after distribution of the proceeds of the insurance on Fer¬ 
ber’s life distribute to the surviving parties $50,000 worth 
of the capital stock of the corporation held by Ferber, 
in the proportion or percentage of the capital stock of the 
corporation owned by them. 

(d) That the $50,000 worth of the Ferber stock should 
be held, under the terms of the agreement, by a trustee 
thereby designated. 
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(e) That upon the death of Hyde, the proceeds of the 
insurance on his life should be applied first to the discharge 
of an indebtedness which he had incurred in the purchase 
of his stock, and which was represented by his promissory 

note, endorsed by O’Connor, and the remainder paid 
10 to his widow, Della Mae Hyde; and that the pay¬ 
ments so made “shall be in payment of any and all 
right, title and interest which Mrs. Della Mae Hyde or the 
Estate of Harry E. Hyde may have in the stock interests 
in Southern Wholesalers, Incorporated, held by Harry E. 
Hyde at the time of his death, to the extent of $14,000 in 
value,” as determined in accordance with the agreement. 

(f) That in the event that Hyde should predecease 
O’Connor, the surviving parties should, after the distribu¬ 
tion of the insurance proceeds, receive, $14,000 worth of the 
stock held by Hyde, in the proportion or percentage of the 
capital stock owned by such surviving parties; with an 
option to the surviving parties to purchase so much of his 
stock as should represent a value in excess of the insurance 
proceeds. 

(g) That in the event O’Connor should predecease Fer- 
ber, the policies on O’Connor’s life should be paid partly 
to his widow and partly to his estate. By a supplemental 
agreement made in 1940, after the death of O’Connor’s wife, 
it was agreed that payments should be made to his children 
in lieu of his wife. 

(h) That O’Connor had the right at any time to cancel 
and annul the agreement. 

There was no agreement in regard to the disposition of 
O’Connor’s stock. 

4. The two $10,000 policies on Ferber’s life had been 
issued in 1925. The $30,000 policy had been issued in 1933. 
The $10,000 policy payable to the executors, administrators 
or assigns of the insured had been so payable since its issue. 
The other two policies had originally been so payable, and 
had been changed in 1934 so that they were payable to the 
widow of the insured. 
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Each of the three natural parties to the agreement paid 
the premiums on his own insurance. 

5. Ferber met his death as a result of an accident 
11 on November 21, 1942. He died testate, his widow 
being his sole legatee and executrix. Prior to his 
death, he had, in 1940, conveyed 7,000 shares to his wife, 
and in 1941 the corporation had declared a 300% stock 
dividend amounting in Ferber’s case to 21,000 shares, and 
in consequence thereof he was, at the time of his death, 
the owner of 28,000 shares. 

6. By reason of the accidental cause of Ferber’s death, 
the double-indemnity provisions of the two $10,000 policies 
came into operation, so that the total amount of insurance 
payable was $70,000. Arrangements were made for the 
payment of $60,000 to Ferber’s widow in installments, and 
for the payment of $10,000 to his executrix. The stock w r as 
valued in accordance with the agreement, at $3.22 per share. 
Upon the payment of the insurance being made or provided 
for, the trustee caused 18,633 shares of the stock to be 
transferred to O’Connor and Hyde in the ratio that their 
respective holdings bore to one another, namely 60% to 
5%, resulting in the transfer to O’Connor of 17,200 shares 
of the value of $55,384, and in the transfer to Hvde of 1433 
shares, of the \mlue of $4,614.26. The certificates for these 
shares had been delivered to the trustee prior to Ferber’s 
death, and w r ere in the trustee’s possession at the time of 
death. 

7. The Assessor levied an inheritance tax of $3,434.56 
plus $343.46 penalty and $412.15 interest, against petitioner 
O’Connor under Title V of the District of Columbia Rev¬ 
enue Act of 1939 (D. C. Code 1940, Tit. 47, chap. 16), by 
reason of the transfer of the 17,200 shares to him; and an 
inheritance tax of $180.71, plus $18.07 penalty and $21.69 
interest, against petitioner Hyde, by reason of the transfer 
of the 1433 shares to him. Within the time prescribed by 
law', petitioners paid the taxes and penalties and interest 
thereon, under protest in writing, and thereafter season- 
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ably appealed to this Board, upon the ground that no tax¬ 
able transfer was involved, and upon the further ground 
that the valuation of $3.22 per share placed on the 

12 stock by the Assessor was in excess of its true value. 
At the hearing, the contention as to valuation was 

abandoned. 

Conclusions of Law 

1. The tranters of the stock to petitioners were not pur¬ 
chases for consideration in money or money’s worth; they 
were transfers intended to take effect in possession and 
enjoyment after the death of the decedent, Francis C. 
Ferber, and were transfers to or for the use of petitioners 
of property of which the decedent retained for his life the 
possession and enjoyment and the right to the income there¬ 
from. 

2. Said transfers were taxable to petitioners under Title 
V of the District of Columbia Revenue Act of 1939 (D. 0. 
Code 1940, Tit. 47, Sec. 1601). 

3. The taxes and penalties and interest thereon were 
properly levied and collected and petitioners are entitled to 
no refunds with respect thereto. 

Decision will be entered for respondent. 

LAWRENCE KOENIGSBERGER, 
Member Sole , Board of Tax Ap¬ 
peals for the District of Columbia . 

13 June 27,1945 

Opinion 

Title V (Code title 47-1601) provides: 

“Taxes shall be imposed in relation to estates of deced¬ 
ents, the shares of beneficiaries of such estates, and gifts 
as hereinafter provided: 



12 


“Article I—Inheritance Tax 

“Sec. 1(a) All .... property, or any interest therein, 
.... transferred by deed, grant, .... [or] gift, or sale 
(except in case of a bona fide purchase for full considera¬ 
tion in money or money’s worth), made or intended to take 
effect in possession or enjoyment after the death of the 
decedent, or made in contemplation of death, to or for the 
use of, in trust or otherwise (including property of which 
the decedent has retained for his life or for any period not 
ascertainable without reference to his death or for any 
period which does not in fact end before his death (1) the 
possession or enjoyment of, or the right to the income from 
such property . . . shall be subject to a tax as follows:” 
[Here are enumerated the rates of taxation.] 

Decedent’s death was the event which made the transfer 
of his stock to petitioners effective. The transaction was 
not a purchase, and even if it were possible to spell out from 
the 1937 agreement a valuable consideration sufficient 
14 as a matter of contract law, there was not a con¬ 
sideration “in money or money’s worth” sufficient 
under the statute. In re Miller, 239 Wis. 551, 2 N. W. 2d 
256. 

The consideration contemplated by the statute must be 
not only valuable but adequate. Conveyances which are 
similar in nature and effect to transfers by will or intestate 
laws are subject to taxation. Whenever the value of the 
consideration is so disproportionately less than the value 
of the property transferred, the transfer is donative and is 
taxable. In re Orvis, 223 N. Y. 1,119 N. E. 88; in re Cory, 
177 App. Div. (N. Y.) 871, aff’d 221 N. Y. 612, 117 N. E. 
1065. A mere technical consideration for the transfer is 
not sufficient. If the fact there is a bestowal of bounty or 
benefaction, the transfer is taxable. In re Kraft’s Estate 
103 X. J. Equity 543, 143 Atl. 764. In re Perry, 111 N. J. 
Equity 176,162 Atl. 146; Phillips v. Gnichtel, 27 F. 2d. 622. 

Petitioners paid no money, and yielded nothing for the 
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rights which they acquired in the Ferber stock. Decedent’s 
widow and his estate as the beneficiary of his insurance, 
received a total of $70,000 insurance proceeds, but these 
payments did not emanate from petitioners, either directly 
or indirectly. The insurance policies had never been their 
property and they had not paid the premiums thereon. The 
agreement may be summed up by saying that Ferber agreed 
that at his death the stock would be transferred to peti¬ 
tioners without cost to the latter, and that the insurance 
on Ferber’s life would be paid as provided by the policies. 

Neither Ferber nor his estate received anv benefit that 

•> 

can be considered monev or monev’s worth. He agreed to 
the transfer, without payment, of $50,000 worth of his 
stocks. He acquired nothing except the possibility, in the 
event of his surviving Hyde, of receiving a portion of so 
much of Hyde’s stock as did not exceed $14,000 in value, 
and as Hvde might own at the time of Hvde’s death. These 
rights were speculative and uncertain. They were 
15 not a consideration in monev or monev’s worth. 

ft ft' 

There remains to be considered only the question 
of whether the transfer is taxable in view of the fact that 
the agreement pursuant to which the stock was transferred 
to petitioners was entered into on June 18, 1937, at which 
time there was no District of Columbia inheritance tax. 
The taxing statute applies to property in the estate of every 
person dying after its effective date (Tit. V, sec. 1-g: Code 
see. 47-1601-g). The transfer to petitioners did not take 
effect in possession or enjoyment until Ferber’s death. The 
rights of each of petitioners to the stock were expressly 
conditioned upon his survival of Ferber. There could be 
no such survival until the death of the petitioner on Novem¬ 
ber 21, 1942, while the statute was in force. As the fixing 
of petitioners’ rights and the ripening of their titles did 
not occur until Ferber’s death, it is the time of death and 
not the date of the agreement which is determinative. That 
death having occurred while the statute was in force, the tax 
was properly imposed. Howland v. District of Columbia 
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B.T.A. D. C. No. 812, 73 Wash. Law Rep. 341; Binney v. 
Long-, 199 X. E. 528; Binney v. Long, 299 U. S. 280. 

Decision will be entered for respondent. 

LAWRENCE KOENIGSBERGER, 
Member Sole , Board of Tax Ap¬ 
peals for the District of Columbia. 

• •••#••••• 

16 Docket No. 830 

Decision 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof, and of the 
evidence adduced at the hearing on said petition, it is by the 
Board this 27th day of June, 1945 
Adjudged and determined that an inheritance tax with 
penalty and interest was not erroneously assessed and col¬ 
lected by the District of Columbia from the petitioner, 
Harry E. Hyde, and that said petitioner is not entitled to 
any refund thereof. 

! LAWRENCE KOENIGSBERGER, 

Member Sole , Board of Tax Ap¬ 
peals for the District of Columbia. 

• •••*••••» 

17 Docket No. 830. 

Filed 7/26/45 

Petition of Taxpayer for Review by the United States Court 
of Appeals for the District of Columbia of a Decision by 
i the Board of Tax Appeals for the District of Columbia 

The taxpayer, the petitioner in this cause, by Michael M. 
Doyle and Harry J. Gerrity, counsel, hereby files his peti¬ 
tion for a review by the United States Court of Appeals for 
the District of Columbia of the decision of the Board of 
Tax Appeals for the District of Columbia, rendered June 
27, 1945, determining that an inheritance tax, with penalty 
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and interest, amounting to $220.47, was not erroneously 
assessed and collected by the District of Columbia from the 
petitioner, and that the petitioner is not entitled to any 
refund thereof. 

I. 

The United States Court of Appeals for the District of 
Columbia has jurisdiction by virtue of the Code of Laws 
of the District of Columbia. 

II. 

The petitioner is a citizen of the United States and a 
resident of the District of Columbia, residing at #1101— 
15th Street, N.W., in said District. 

III. 

Nature of the Controversy 

(a) The controversy involves the following ques- 
18 tions: 

(1) Whether the stock received by the petitioner 
under the terms of an agreement dated June 18, 1937, was 
subject to an inheritance tax in the matter of the estate 
of the late Francis G. Ferber. 

(2) Whether the stock of Mr. Ferber, the decedent, was 
received by the petitioner in pursuance to a contract of sale 
and was not subject to an inheritance tax. 

(3) Whether the inheritance tax law applies to the re¬ 
ceipt by the petitioner of stock owned by Mr. Ferber, the 
decedent, said stock being received under the terms of a 
contract entered into on June 18, 1937, prior to the enact¬ 
ment of the inheritance tax law. 

(4) Whether the stock received by your petitioner was 
burdened and fettered at the time of Mr. Ferber \s death 
by the terms of the contract of June 18, 1937, and was not 
subject to an inheritance tax. 

(5) Whether if the tax was lawfully assessed, the peti¬ 
tioner should be charged interest and penalty. 
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(b) The petitioner, William E. O’Connor and Francis C. 
Ferber owned all the stock in Southern Wholesalers, Inc. 
and were the only officers of the corporation, the petitioner 
owning five (5%) percent, of the stock of the corporation. 
The said stockholders desired to prevent the stock being 
owned by any persons other than themselves and in order 
to carry out their intention entered into an agreement of 
June 18, 1937. This agreement contained provisions in 
regard to insurance issued upon the life of Mr. Ferber, Mr. 
O’Connor and your petitioner. On said date, three policies 
of life insurance were in effect upon the life of Mr. Ferber. 
one for $30,000.00 and two for $10,000.00 each, the latter 
two containing a double indemnity clause. Under the terms 
of the policies, the insurance company was to pay $40,000.00 
to Mr. Ferber’s widow, Mrs. Hazel M. Ferber. and 
$10,000.00 to the personal representative of his estate: and 
so much of the $10,000.00 was to be used as might he neces¬ 
sary to pay the Federal Estate tax. 

On said date, two policies of insurance were in effect upon 
the life of your petitioner, one in the sum of 
19 $10,000.00, and one in the sum of $4,000.00. Under 

the terms of the policies, the insurance company was 
to pay the proceeds of said policies to your petitioner’s 
widow, Mrs. Della Mae Hyde, or to his estate. 

The said agreement contained, among others, the follow¬ 
ing terms and provisions: 

Payment of the proceeds of the Ferber policies should 
be in payment of all right, title and interest which Mrs. 
Ferber or Mr. Ferber’s estate might have in the stock 
ownership of the said corporation, held by Mr. Ferber at 
the time of his death, to the extent of $50,000.00. 

Stock of Mr. Ferber to the value of approximately 
$50,000.00 was to be held by a trustee named in the agree¬ 
ment and in the event Ferber predeceased O’Connor, 
O’Connor and Hyde were to receive this stock in propor¬ 
tion to the percentage of capital stock owned by O’Connor 
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and Hyde, respectively. This stock was held by the trustee, 
but the stock remained in the name of Mr. Ferber. 

(c) Your petitioner had made a bank loan to purchase 
his stock, the stock being put up as collateral. Certain 
provisions were made in the agreement to cover this situa¬ 
tion. The loan had been paid off at Mr. Ferber’s death 
and petitioner’s stock was in possession of the trustee, but 
ihe stock remained in the name of your petitioner. 

Payment of the proceeds of the petitioner’s policies 
should be in payment of all right, title and interest, which 
Mrs. Hyde or your petitioner’s estate might have in tin* 
stock ownership of the said corporation, held by your peti¬ 
tioner at the time of his death, to the extent of $14,000.00. 

In the event your petitioner predeceased O’Connor, 
O’Connor and Ferber were to receive petitioner’s stock in 
proportion to the percentage of capital stock owned by 
O’Connor and Ferber, respectively. 

20 (d) In the event the Ferber stock in the corpora¬ 

tion had a value in excess of the amount received 
from the proceeds of the insurance policies, then said 
O’Connor and Hyde, within six months after the death of 
said Ferber, had the right to purchase the remaining stock 
of Ferber. 

In the event the petitioner’s stock in the corporation had 
a value in excess of the amount received from the proceeds 
of the insurance policies, then said O’Connor and Ferber, 
within six months after the death of your petitioner, had 
the right to purchase the remaining stock of your petitioner. 

(c) In the event of the resignation, retirement or sever¬ 
ance from the corporation of Ferber or Hyde, the retiring 
party should surrender his policies of insurance for their 
cash surrender value, and the amount realized thereon was 
to be applied toward payment on account of his capital 
stock. 

In the event the cash surrender value did not equal the 
value of the stock of such retiring party, then the remain- 
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mg parties had the right to purchase the balance of the 
stock owned by the retiring party, the said remaining par¬ 
ties to purchase said balance of stock in proportion to their 
ownership of stock in the corporation. 

(f) Mr. Ferber died in a hunting accident on November 
21, 1942, and the double indemnity clause in two of the 
insurance policies became effective. The petitioner and 
Mr. O’Connor survived him. Mrs. Ferber was appointed 
executrix in the District Court of the United States for the 
District of Columbia. She received $50,000.00 in her in¬ 
dividual right, and $20,000.00, as executrix of her husband’s 
estate. The two certificates of Ferber stock held by the 
trustee amounting to 22,400 shares were cancelled. The 
secretary of the corporation was directed to issue 1,433 
shares of stock to your petitioner, and 17,200 shares of 
stock to Mr. O'Connor. The secretary issued the stock as 

directed, the stock being issued to the said two re- 
21 cipients on the basis of a value of $3.22 per share. 

The secretary also issued to Mrs. Ferber the re¬ 
maining stock amounting to 3,767 shares. 

(g) The Assessor of the District of Columbia held that 
the petitioner was subject to taxation on said stock so re¬ 
ceived in accordance with the terms of said agreement and 
assessed a tax against the petitioner of $180.71, plus a 
penalty of $18.07, and interest of $21.69, and notified the 
petitioner of such assessment on the 15th day of August. 
1944. The petitioner paid said tax to the Collector of Taxes 
of the District of Columbia, under protest, in writing, on 
the 17th day of August, 1944, and appealed from said assess¬ 
ment to the Board of Tax Appeals for the District of 
Columbia. 

IV. 

The petitioner being aggrieved by the findings of fact 
and conclusions of law contained in said findings and opinion 
of the Board of Tax Appeals, and by its decision entered in 
pursuance thereto, desires to obtain a review thereof by the 
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United States Court of Appeals for the District of Co¬ 
lumbia. 

MICHAEL M. DOYLE, 
HARRY J. GERRITY, 

By MICHAEL M. DOYLE, 
Counsel for Petitioner, 

1010 Vermont Ave. NAY., 
Washington, D. C. 

*•••**#••• 

69 Oct 19 1944 

Board of Tax Appeals for the District of Columbia 

Docket No. 831 

William E. O’Connor, Petitioner. 

v. 

District of Columbia Respondent. 

Petition for Cancellation of Assessment 

The above named petitioner petitions for a cancellation 
of an assessment of taxes against him and alleges as fol¬ 
lows: 

1. The Board of Tax Appeals has jurisdiction by virtue 
of the Code of Laws of the District of Columbia. 

2. Your petitioner is a citizen of the United States, and 
a resident of the District of Columbia, residing at #4330— 
42nd Street, N. W., in said District. 

3. The tax in controversy amounts to $4,190.17, for inheri¬ 
tance tax, penalty and interest in connection with the receipt 
by the petitioner of certain stock in the Southern Whole¬ 
salers, Inc., formerly owned by Francis C. Ferber, deceased. 

4. The notice of the assessment w’as dated the 15th day 
of August, 1944, and the tax, penalty and interest was paid 
by the petitioner, under protest, in writing, on the 17th day 
of August, 1944, as will appear in the copy of the notice of 
the assessment hereto attached as Exhibit “A.” 
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5. The assessment of the tax set forth in the notice of 
assessment is based upon the following errors: 

(a) The Assessor erred in holding that the stock received 
by the petitioner was subject to an inheritance tax in the 
matter of the estate of the late Francis C. Ferber. 

(b) The Assessor erred in failing to hold that the stock 
was received by your petitioner by virtue of a contract ex¬ 
ecuted on June 18,1937, prior to the enactment of the inheri¬ 
tance tax law for the District of Columbia, between 

70 your petitioner the late Francis C. Ferber, Harry E. 

Hyde and the Southern Wholesalers, Inc. and that 
the inheritance tax law did not apply to the stock received 
bv vour petitioner. 

(c) The Assessor erred in failing to hold that the stock 
was received by your petitioner by virtue of a contract of 
sale executed June 18, 1937, prior to the enactment of the 
inheritance tax law for the District of Columbia, between 
your petitioner, the late Francis C. Ferber, Harry E. Hyde 
and the Southern Wholesalers, Inc. and that the inheritance 
tax law did not apply to the stock received by your peti¬ 
tioner. 

(d) Tlie Assessor erred in failing to hold that the stock 
received by your petitioner was burdened and fettered at 
the date of Mr. Ferber’s death by the terms of said con¬ 
tract dated June 18, 1937. 

(e) If the Board should find that your petitioner is liable 
for inheritance tax in connection with the receipt of this 
stock, then the Assessor erred in finding the value of the 
stock to be $3.22 per share instead of $2.53 per share. 

fi. The facts upon which your petitioner relies as a basis 
for this proceeding are as follows: 

A All of the capital stock of Southern Wholesalers, Inc., 
a corporation doing business in the District of Columbia, 
was owned by your petitioner and Francis C. Ferber and 
Harry E. Hyde, your petitioner being the controlling stock¬ 
holder. 
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On June 18, 1937, your petitioner, the said Ferber, the 
said Hyde and the Southern Wholesalers, Inc. entered into 
a written agreement in connection with certain life insur¬ 
ance policies issued on the lives of the respective parties 
by the New York Life Insurance Company. 

Three (3) policies had been issued by the New York Life 
Insurance Company upon Mr. Ferber’s life; one (1) for 
$30,000.00, and two (2) for $10,000.00 each. Each of the 
latter two policies contained a double indemnity clause. 

The provisions of the contract pertinent to the insurance 
issued to Francis C. Ferber were as follows: 

It was agreed that upon the death of the said Ferber, the 
Insurance Company should pay on the three (3) pol- 
71 icies issued upon his life the sum of $40,000.00 to Mrs. 

Hazel M. Ferber, his wife, and $10,000.00 to his exec¬ 
utor or personal representative, so much of the $10,000.00 
to be used by the executor as might be necessary for the 
payment of Federal Estate Taxes, if any; that the payments 
so made should be in payment of all right, title and interest 
which Mrs. Ferber or Mr. Ferber’s estate might have in the 
stock ownership of the Southern Wholesalers, Inc., held by 
Mr. Ferber at the time of his death, to the extent of $50,- 
000.00. According to the contract, the value of the stock 
should be ascertained in accordance with the last annual 
balance sheet previous to the death of Mr. Ferber, and a 
trustee was named in the agreement to carry out the terms 
of the contract. 

The agreement further provided, that, if Mr. Ferber pre¬ 
deceased Mr. O’Connor, after the distribution of the pro¬ 
ceeds of the policies of insurance, as previously stated, the 
trustee named in the agreement should transfer to Mr. 
O’Connor and Mr. Hyde $50,000.00 worth of capital stock 
of said Corporation held by said Ferber, and the said 
O’Connor and said Hyde should receive the stock in pro¬ 
portion to the percentage of the capital stock owned by 
them, respectively. 
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B Mr. Ferber died on the 21st day of November, 1942, 
and. your petitioner and Mr. Hyde survived him. Because 
of the accidental death of Mr. Ferber double indemnity was 
paid on each of the $10,000.00 policies, making a gross 
amount paid by the Insurance Company of $70,000.00. 

Of this amount Mrs. Ferber received, in her individual 
right, $50,000.00 and $20,000.00 was paid to her, as the ex¬ 
ecutrix of her husband’s estate. Pursuant to the agreement 
of June 18, 1937, IS,633 shares of stock were turned over 
to the Southern Wholesalers, Inc. and that Company issued 
17,200 shares of stock to your petitioner and 1,433 
72 shares of stock to Mr. Hyde. The stock was received 
by your petitioner and Mr. Hyde on the basis of $3.22 
per share, the value being determined in accordance with 
said contract of June 18,1937. 

C It was further provided that in the event the shares 
of stock of the Corporation owned by the decedent had a 
value in excess of the amount received from the proceeds 
of the insurance policies, then the surviving parties should 
be entitled, within six months after the death of said Fer¬ 
ber or Hyde, to purchase the remaining stock of such de¬ 
ceased party, the survivors to purchase said remaining 
stock in proportion to their ownership of stock in the Cor¬ 
poration. The stock was to be valued in accordance with 
the last annual balance sheet previous to the death of the 
individual shareholder. 

D The agreement also provided that in the event of the 
resignation, retirement or severance from the Corporation 
of either the said Ferber or said Hyde, the retiring party 
should surrender his policies of insurance for the cash sur¬ 
render value, and the amount realized thereon was to be 
applied toward payment on account of his capital stock. 

In the event the cash surrender value did not equal the 
value of the stock of such retiring party, then the remain¬ 
ing parties had a right to purchase the balance of stock 
owned by the retiring party, said remaining parties to pur¬ 
chase said balance in proportion to their ownership of stock 
in the Corporation. 
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E Subsequent to the sale described in Par. 6-B, the Cor¬ 
poration purchased 5600 shares of stock in the Corporation, 
which were still owned by the Ferber Estate, at a price of 
$2.53 per share. Mrs. Ferber also sold to the Corporation 
31,767 shares of stock owned by her personally at the same 
price. Sometime before Mr. Ferber’s death, the real es¬ 
tate owned by the Corporation had been reappraised; and 
the appraisal was considerably lower than the value car¬ 
ried by the Corporation in the annual balance sheet 
73 previous to the death of Mr. Ferber. The price per 
share on the sales mentioned in this Paragraph was 
based on the new balance sheet after such reappraisal. This 
sale was a voluntary sale by Mrs. Ferber and a voluntary 
purchase by the Corporation. 

7. Your petitioner, by virtue of the contract of June 18, 
1937, purchased $17,200 shares of the stock previously 
owned by Mr. Ferber and the transfer of said shares to your 
petitioner was pursuant to said contract of sale, which had 
been entered into before the inheritance tax law was passed. 
Your petitioner says that the only sound conclusion that 
this Board of Tax Appeals can reach is that your petitioner 
did not receive the stock by way of inheritance, but received 
it under a contract of sale and that the stock so received 
was not subject to an inheritance tax. 

Wherefore, your petitioner prays that this Board may 
have a hearing on the petition and pass an order cancelling 
the assessment heretofore made against your petitioner, 
together with penalty and interest, and order a refund to 
your petitioner of $4,190.17, which was paid under protest. 

MICHAEL M. DOYLE & 
HARRY J. GERRITY 

By MICHAEL M. DOYLE, 
Counsel for Petitioner, 
1010 Vermont Ave., N. W. 

Washington, D. C. 

• ••••••••• 
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74 Exhibit “A” 

Copy 

Office of the Assessor, District of Columbia 
Inheritance Tax 

Washington, D. C. 
August 15,1944 

Estate of Francis C. Ferber Estate No. 13967 

Ta!x upon share of William E. O’Connor 

Inheritance tax $3,434.56 
Penalty 343.46 

William E. O’Connor Int. to 8-21-44 412.15 

1519 L St., N. W. - 

Washington 5, D. C. Total $4,190.17 

This bill payable on or before August 31, 1943 

CR 9009 Inheritance Tax 

Pay to Collector of Taxes, D. C. 

Paid under Protest Aug. 17/44 

76 Docket No. 831 

Decision 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof, and of the evi¬ 
dence adduced at the hearing on said petition, it is by the 
Board this 27th day of June, 1945. 

Adjudged and Determined that an inheritance tax with 
penalty and interest was not erroneously assessed and col¬ 
lected by the District of Columbia from the petitioner, Wil¬ 
liam E. O’Connor, and that said petitioner is not entitled to 
any refund thereof. 

LAWRENCE KOENIGSBERGER, 
Member Sole, Board of Tax Appeals 
for the District of Columbia 
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77 Jul 26 1945 

Docket No. 831 

Petition of Taxpayer for Review by the United States Court 
of Appeals for the District of Columbia of a Decision by 
the Board of Tax Appeals for the District of Columbia. 

The taxpayer, the petitioner in this cause, by Michael M. 
Doyle and Harry J. Gerrity, counsel, hereby files his peti¬ 
tion for a review by the United States Court of Appeals 
for the District of Columbia of the decision of the Board 
of Tax Appeals for the District of Columbia, rendered June 
27, 1945, determining that an inheritance tax, with penalty 
and interest, amounting to $4,190.17, was not erroneously 
assessed and collected by the District of Columbia from the 
petitioner, and that the petitioner is not entitled to any re¬ 
fund thereof. 

I. 

The United States Court of Appeals for the District of 
( olumbia has jurisdcton by vrtue of the Code of Laws of 
the District of Columbia. 

II. 

The petitioner is a citizen of the United States and a resi¬ 
dent of the District of Columbia, residing at #4330—12nd 
Street, N. W., in said District. 

III. 

Nature of the Controversy 

(a) The controversy involves the following ques¬ 
tions : 

78 (1) Whether the stock received by the petitioner 
under the terms of an agreement dated June 18,1937, 

was subject to an inheritance tax in the matter of the es¬ 
tate of the late Francis C. Ferber. 
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(2) Whether the stock of Mr. Ferber, the decedent, was 
received by the petitioner in pursuance to a contract of 
sale and was not subject to an inheritance tax. 

(3) Whether the inheritance tax law applies to the re¬ 
ceipt by the petitioner of stock owned by Mr. Ferber, the 
decedent, said stock being received under the terms of a 
contract entered into on June 18, 1937, prior to the enact¬ 
ment of the inheritance tax law. 

(4) Whether the stock received by your petitioner was 
burdened and fettered at the time of Mr. Ferber's death 
by the terms of the contract of June IS, 1937, and was not 
subject to an inheritance tax. 

(5) Whether if the tax was lawfully assessed, the peti¬ 
tioner should be charged interest and penalty. 

(b) The petitioner, Francs C. Ferber and Harry E. Hyde 
owned all the stock in Southern Wholesalers, Inc. and were 
the only officers of the corporation, the petitioner owning 
the controlling stock in the corporation. The said stock¬ 
holders desired to prevent the stock being owned by any 
persons other than themselves and in order to carry out 
their intention entered into an agreement of June 18, 1937. 
This agreement contained provisions in regard to insurance 
issued upon the life of Mr. Ferber, Mr. Hyde and your pe¬ 
titioner. On said date, three policies of life insurance w'ere 
in effect upon the life of Mr. Ferber, one for $30,000.00 and 
two for $10,000.00 each, the latter two containing a double 
indemnity clause. Under the terms of the policies, the in¬ 
surance company was to pay $40,000.00 to Mr. Ferber’s 
widow, Mrs. Hazel M. Ferber, and $10,000.00 to the person¬ 
al representative of his estate; and so much of the $10,000.00 
was to be used as might be necessary to pay the Federal 
Estate tax. 

The said agreement contained, among others, the follow¬ 
ing terms and provisions affecting the stock held by Mr. 
Ferber: 

79 Payment of the proceeds of the policies described 
should be in payment of all right, title and interest 
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which Mrs. Ferber or Mr. Ferber’s estate might have in 
the stock ownership of the said corporation, held by Mr. 
Ferber at the time of his death, to the extent of $50,000.00. 

Stock of Mr. Ferber to the value of approximately $50,- 
000.00 was to be held by a trustee named in the agreement 
and in the event Ferber predeceased O'Connor, O’Connor 
and Hyde were to receive this stock in proportion to the 
percentage of capital stock owned by O’Connor and Hyde, 
respectively. This stock was held by the trustee, but the 
stock remained in the name of Mr. Ferber. 

(e) In the event the share of Ferber stock in the corpora¬ 
tion had a value in excess of the amount received from the 
proceeds of the insurance policies, then said O’Connor and 
Hyde, within six months after the death of said Ferber, had 
the right to purchase the remaining stock of Ferber. 

(d) In the event of the resignation, retirement or sever¬ 
ance from the corporation of Ferber or Hyde, the retiring 
party should surrender his policies of insurance for their 
cash surrender value, and the amount realized thereon was 
to be applied toward payment on account of his capital 
stock. 

In the event the cash surrender value did not equal the 
value of the stock of such retiring party, then the remain¬ 
ing parties had the right to purchase the balance of the 
stock owned by the retiring party, the said remaining par¬ 
ties to purchase said balance of stock in proportion to their 
ownership of stock in the corporation. 

(e) Mr. Ferber died in a hunting accident on November 
21, 1942, and the double indemnity clause in two of the in¬ 
surance policies became effective. The petitioner and Mr. 

Hyde survived him. Mrs. Ferber was appointed ex- 
80 ecutrix in the District Court of the United States for 
the District of Columbia. She received $50,000.00 in 
her individual right, and $20,000.00, as executrix of her hus¬ 
band’s estate. The two certificates of Ferber stock held 
bv the trustes amounting to 22,400 shares were cancelled. 
The secretary of the corporation was directed to issue 17,- 
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200 shares of stock to your petitioner, and 1433 shares of 
stock to Mr. Hyde. The secretary issued the stock as di¬ 
rected, the stock being issued to the said two recipients on 
the basis of a value of $3.22 per share. The secretary also 
issued to Mrs. Ferber the remaining stock amounting to 
3,767 shares. 

(f) The Assessor of the District of Columbia held that 
the petitioner was subject to taxation on said stock so re¬ 
ceived in accordance with the terms of said agreement and 
assessed a tax against the petitioner of $3,434.56, plus a 
penalty of $343.46, and interest of $412.15, and notified the 
petitioner of such assessment on the 15th day of August, 
1944. The petitioner paid said tax to the Collector of Taxes 
of the District of Columbia, under protest, in writing, on 
the 17th day of August, 1944, and appealed from said as¬ 
sessment to the Board of Tax Appeals for the District of 
Columbia. 

IV. 

The petitioner being aggrieved by the findings of fact 
and conclusions of law contained in said finding and opinion 
of the Board of Tax Appeals, and by its decision entered 
in pursuance thereto, desires to obtain a revew thereof by 
the United States Court of Appeals for the District of Col¬ 
umbia. 

MICHAEL M. DOYLE 
HARRY J. GERRITY 

By MICHAEL M. DOYLE 
Counsel for Petitioner, 
1010 Vermont Ave. N. W. 

Washington, D. C. 

• •••••*••• 
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62 Aug 11 1945 

Stipulation of Documentary Evidence 

It is stipulated by counsel for petitioner and respondent: 
(a) That petitioner’s Exhibits 2, 3, 4, 4a and 4b, which 
were admitted in evidence before the Board of Tax Appeals 
show that the following certificates of capital stock of 
Southern Wholesalers, Inc., were issued to Francis C. Fer- 
ber for a total of 28,000 shares and subsequently cancelled 
after Ferber’s death as follows: 


Cert. No. 

Date Issued 

No. of 
Shares 

Date Cancelled 

13 

July 6, 1934 

5600 

Dec. 

15, 1942 

23 

July 15, 1941 

16800 

Dec. 

15, 1942 

19 

Dec. 20, 1940 

1400 

Jan. 

15, 1943 

20 

July 15, 1941 

4200 

Jan. 

15, 1943 

(b) That petitioner’s Exhibits 5 and 6 which 

w r ere ad- 


mitted in evidence before said Board show that on Decem¬ 
ber 15, 1942, stock certificate #27 w*as issued to William E. 
O’Connor for 17200 shares of said Corporation, and on the 
same date Cert. #28 was issued to Harry E. Hyde for 1433 
shares of stock of said Corporation. 

(c) That findings of fact No. 2 and 4 of said Board cor¬ 
rectly state the amounts, beneficiaries, payments of pre¬ 
miums and years issued of three insurance policies on the 
life of Francis C. Ferber (petitioner’s Exhibits 12, 13, and 
14). 
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II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

24 By the Board: Is there any question about the 
valuation of the stock? 

Mr. Doyle: No, the agreed valuation is $3.22 per share. 
Mr. Updegraff: Yes, and that is the basis of the assess¬ 
ment in these cases. I will admit paragraphs 1, 2, 3, 4, and, 
—paragraph 5—I understand from the admission that par¬ 
agraph 5(e) is no longer in issue. 

Mr. Doyle: That’s right. 

Mr. Updegraff: I will admit paragraph 6(a). That is 
the first part of paragraph 6(a)—first sub-paragraph. 

Mr. Updegraff: I will admit Mr. Ferber died the 21st 
day of November, 1942, and that Mr. Hyde and Mr. O’Con¬ 
nor survived him. 

*»#***••# • 

25 By the Board: You just admit the first—sub-par¬ 
agraph (b) ? 

Mr. Updegraff: Yes. That appears to pertain to the 
contract of 1937 principally. 

**•*•*••»• 

I will admit the second sentence. I will admit that pur¬ 
suant to the agreement of June 1937, 18,633 shares of stock 
were turned over to the Southern Wholesalers, Inc., and 
that that company issued 1,433 shares of stock to the peti¬ 
tioner, Mr. Hyde, and 17,200 shares of stock to Mr. O’Con¬ 
nor. 

By the Board: I don’t understand that when you say 
the stock was turned over to the Southern Wholesalers. 
Was it physically turned over for transfer, or that title was 
turned over? 

Mr. Doyle: It was physically turned over for cancella¬ 
tion. I was trustee and I put on the face of the stock, the 
Ferber stock, that this was canceled in accordance with the 
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agreement of June 1937 and I then sent it to the Southern 
Wholesalers. 

By the Board: The title to the stock never—was never 
transferred to the corporation? 

Mr. Doyle: No, sir. That -would have to be done by the 
administrator or executor and that was never done because 
the stock was in the possession of the trustee. 

26 Mr. Updegraff: I will admit that the stock re¬ 
ceived by the petitioners, Mr. Hyde and Mr. O’Con¬ 
nor was on the basis of $3.22 per share, and that such value 
was in accordance with the contract of June 18,1937. 

• ••#••»•#• 

By the Board # * * Paragraph (e) I assume is abandoned? 
Mr. Doyle: Yes, sir. 

By the Board: Of course, you don’t admit paragraph 7. 
Mr. Updegraff: No, sir. 

By the Board: Is the petition in the O’Connor case the 
same mutatis mutandis? 

Mr. Doyle: Yes. 

By the Board: The stipulation in 830 will also apply to 
the O’Connor case. 

Mr. Updegraff: Yes. 

Mr. Doyle: Yes. 

William E. O’Connor, being first duly sworn on his own 
behalf as petitioner, deposes and says: 

Direct Examination 

By Mr. Doyle: 

*•••##»••# 

29 Q. Mr. O’Connor what is your residence address? 
A. 4330 - 42nd Street, Northwest. 

Q. What is your official capacity with the Southern 
Wholesalers? A. President. 
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(,). You have been with them how long? A. Twenty-six 
years. 

Q. Have you had control of the stock for some time in 
the Southern ’Wholesalers? A. Y r es. 

Q. For how long a period—how long ago? A. When Mr. 
Ferber came in to the office I sold him a minority interest. 
I have always had control of the stock. He came in in 1925. 

Q. So in 1925 you had controlling interest at that time? 
A. l~es. 

Q. And before that time too? A. Yes. 

By the Board: Before that time were you sole owner? 

A. No, sir, I bought my partner out. We were 50/50. 

Q. You bought his stock holdings? A. Yes, sir. 

By the Board: At the time Mr. Ferber came in, 
30 you had, for whatever short period that was,—you 
owned substantially all the stock? A. Yes, sir. 

By the Board: I assume there were one or two other 
shares ? 

Mr. Doyle: Yes. 

Q. When did Mr. Hyde buy stock in the corporation ? A. 
I don’t recall. It was two or three years after Mr. Ferber 
came in. 

Q. Was there any discussion between the three stockhold¬ 
ers as to the method of holding stock if anything should 
happen to any of them? A. Yes, we spent about two months 
in an attorney’s office drawing up that agreement there. 
(Indicating.) Mr. Doyle drew up that agreement. (Re¬ 
ferring to Exhibit “1”.) 

Q. And after considerable discussion you arrived at an 
agreement. Is that correct? A. Yes. 

Q. I show you this agreement of June 18, 1937. That is 
the agreement you refer to? A. Yes, sir. 

Q. Now that agreement provided for $50,000 in policies 
of the Ferber estate? A. Yes. 

Q. As a matter of fact, when Mr. Ferber died were the 
policies worth more than $50,000? A. $70,000—double in¬ 
demnity of two policies. 
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Q. Policies of $10,000 each ? A. Yes. 

Q. Now under this agreement $50,000 was provided 

31 under the policies. When $70,000 became the fruit, 
what took place then, Mr. O’Connor? A. At that 

time we were in your office. Mrs. Ferber was in your office 
and she said—“How do you want to work that?” and I 
said, “Suppose you give us $60,000 worth of stock and vou 
take the $70,000.” 

Q. So under that agreement this stock which is offered in 
evidence, 17,200 shares were distributed to you? A. Yes, 
sir. 

Q. Is that correct? A. Yes. 

By the Board: And one-twelfth as much to Mr. Hyde? 
A. Yes. 

Q. 1,433 shares to Mr. Hyde? A. Yes, sir. 

By the Board: Approximately one-twelfth? 

A. Yes, sir. 

Q. I show you now a letter dated December 14, 1942, and 
ask if you signed—signed by me and ask you, did you re¬ 
ceive that letter? A. (Examining letter). Yes. 

Mr. Updegraff: Examining letter. 

By the Board: Are you offering it in evidence? 

Mr. Doyle: Yes, sir. 

Q. Mr. O’Connor when this agreement of June 1937 was 
entered into between you three gentlemen and the Southern 
Wholesalers, were any of your children employed in 

32 the corporation at that time? A. One may have been 
at that time. 

Q. What was the situation—were vou a man of family at 
that time? A. The situation was, I was president, owned 
100% of the stock and sold a certain interest to Mr. Hyde 
and Mr. Ferber at a certain price. I felt very close to them 
and neither one had any children and I had four and it was 
agreeable to them that most of the stock should revert to 
me, hence this agreement. 
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Q. You had four children at that time? A. And still 
have, yes. 

By the Board: Offhand, 1 see no particular need for 
iroing back of the contract itself. 

Mr. Doyle: I can approach that. 

By the Board: I don’t want to cramp your style on it— 
but it is in the contract, whatever is agreed on. 

Mr. Doyle: No, sir. I wanted to show the particular 
basis of the unusual situation. Mr. O’Connor allowed two 
others to come in there, they had no heirs and Mr. O’Connor 
had four and they wanted to keep corporate control in the 
family. 

***•*•«••• 

33 Harry E. Hyde, being first duly sworn on his own 
behalf as petitioner, deposes and says: 

Direct Examination 

By Mr. Doyle: 

Q. State your name. A. Harry E. Hyde. 

Q. Your residence. A. 1101 - 15th Street, Northwest. 

Q. Are you a stockholder in the Southern Wholesalers. 
Inc.? A. Yes. 

Q. Are you an officer? A. Yes. 

Q. What? A. Secretary. 

Q. And you are the owner of certain stock in there? A. 
Yes. 

Q. How much stock do you own—how much did you own 
when this agreement of .Tune 1937 was entered into? A. 
Five per cent. 

Q. How much in figures? A. 8,000 shares. 

Q. 8,000 shares? A. Yes. 

By the Board: And you now have 9,433 ? 

A. Yes, sir. 

Q. You were a party to this agreement on June 1937? 
A. Yes. (Referring to Petitioner’s Exhibit “1”.) 

Q k Exhibit “1”—are you a man of family, Mr. Hyde? 
A. No. 
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Q. Did you have any at the time the agreement was en¬ 
tered into? A. No. 

34 Q. Do you know whether or not Mr. Ferber had 
any children ! A. He had none, no. 

Q. Can you tell us, please, how much stock Mr. Ferber 
had in June 1937 when the agreement was entered into ? A. 
He had 35% of the stock. At that time it was based on 
80,000 shares—I mean 40,000—pardon me. 

Q. Will your certificate show— 

By the Board: As of what date? 

A. June 1937. 

By the Board: He had 35% standing in his name? 

A. Yes. 

By the Board: Thirty-five per cent of 40,000? 

A. Yes. 

By the Board: So he had 14,000 shares? 

A. Yes. Stock dividends later went four times that— 
56,000 shares— 

• •••*>••••• 

Q. In December 1942, did you receive from me as trustee 
under this June 1937 agreement, certificate No. 13 for 5,600 
shares of stock? A. Yes. 

Q. And did you receive from me certificate, as trus- 

35 tee, certificate No. 23 for 16,800 shares of stock? A. 
Yes. 

Q. That stock, were you asked to cancel that? A. Yes. 

Q. Did you cancel it? Upon the cancellation of that 
stock did you issue then 17,200 to Mr. O’Connor and 1,433 
to yourself? A. Yes, sir. 

Q. And did you issue any additional shares to Mrs. 
Ferber at that time? A. 3,767 on Certificate No. 26. 

Q. What did that 3,767 represent? A. The difference 
between what was issued to us and what he submitted for 
cancellation. 

By the Board: The total items came to 22,400. 

Q. That represented the total shares in my hands as trus¬ 
tee under this agreement? A. Yes. 
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Q. Now that 22,400 shares belonged to Mr. Ferber and 
to his estate? A. Yes. 

Q. In addition, what other holdings were in the company 
at that timeA. He had a total of about 28,000 shares. 

Q. How much did Mrs. Ferber have? A. 28,000 shares. 
Q. Making a gross in Ferber interests of 56,000 shares ? 
A. Yes. 

Q. That is verified by your record before you? A. \es, 
the—you want today—the date she got her stock? 

Q. Yes. A. The date of issuance of her stock was the 
20th day of December, 1940. 

36 Cross-Examination 

By Mr. Updegraff: 

Q. How long have you been secretary of the corporation ? 
A. Since Mr. Ferber's death in November 1942. 

37 Q. What was your official capacity with respect to 
the corporation between June 18,1937? A. Director. 

#•••#••••• 


Q. I will restate the question. Mr. Hyde, do you know 
of your own personal knowledge whether or not anything 
was done to change the contract executed on June 18, 1937, 
after the stock holdings of Mr. Ferber increased on or about 
July 15, 1941 ? A. There was a supplemental agreement 
signed in 1940 pertaining entirely to Mr. O’Connor’s in¬ 
terest—14th of March 1940. 

Q. Did I understand you to say Mr. Hyde, in your testi¬ 
mony, that there was only one dividend and increase in the 
stock holdings, and that was the one dated July 15, 1941 ? 
A. That is right. 

Q. My question was whether or not there was anything 
done to amend or change the 1937 contract subse- 
38 quent to that date of July 15, 1941? A. No, nothing 
that I recall. 


* • • 


*••••• 
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39 Examination 

By the Board: 

Q. Mr. Hyde, I note in paragraph 9 of the Petitioner’s 
Exhibit “1” it is provided that upon the signing of it the 
trustee was to turn over to Mr. O’Connor the O’Connor 
shares delivered to the trustee under a previous agreement. 
What was that previous agreement? A. We didn’t have 
any change. 

Q. What does it relate to? A. It was a revision of this 
contract—I think it was written prior to that time and this 
was the final contract. 

Q. In other words, Petitioner’s Exhibit “1” canceled a 
certain other contract relating to the same subject matter? 
A. Yes. That was the point that had me stymied on these 
dates when Mr. Updegraff asked his question. 

Q. Now when this agreement was made up was the stock 
transferred to Mr. Doyle as trustee? A. It was given to 
him as trustee. 

Q. Simply handed to him ? A. Yes. 

Q. Was it transferred on the books of the company? A. 
No. 

Q. So that the provisions in paragraph 11 does not pre¬ 
vent Mr. O’Connor from exercising his option to cancel— 
“shall cancel or annul this agreement, then the Trustee 
shall immediately return the stock held by him to the re¬ 
spective owners thereof,” simply meant Mr. Doyle in that 
event would turn over to you, Mr. O’Connor and Mr. Ferber 
the stock which he held as trustee, or in escrow, agent, or 
whatever you call it? A. Yes. 

40 Q. This Exhibit “1” does not specify who was to 
pay the premiums on the policies. Do you know who 

did pay them? A. We paid them individually. 

Q. Each paid his own insurance? A. Yes. 

• ••••••••• 
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Mr. O’Connor, a petitioner, heretofore duly sworn on his 
own behalf and testified, recalled for further re-direct ex¬ 
amination : 

Re-Direct Examination 
By Mr. Doyle: 

• 1 • * * * • * * * • 

41 Q. Mr. O'Connor, this Supplemental Agreement I 
show you, Exhibit “11”, was that agreement entered 

Into—was there any change in the circumstances in your 
family? A. This has to do with my wife’s death on March 
7, 1940, wherein 1 had transferred $30,000, which was the 
sum payable to my wife, now to my four children. 

!Q. Was there any supplemental contract made or any 
other change made to that contract of June 1937? A. Xo, 
not to my knowledge. 

! Q. This was the only change ever made? And made for 
the reasons you gave ? A. Yes, sir. 

42 Michael M. Doyle, being first duly sworn on behalf 
of petitioners herein, deposes and says: 

Direct Examination 

By Mr. Gerritv: 

*••••••••• 

43 Q. You are attorney for the parties to the agree¬ 
ment of June 1937? A. Yes. 

Q. Which is Exhibit “1”? A. Yes, I prepared the 
agreement. 

Q. You are named as trustee in that agreement? A. 
Yes. 

Q. Will you please discuss what happened at the time Mr. 
Ferber died in carrying out the terms of that agreement ? 
A. Yes, sir. When this agreement was prepared I signed 
as trustee as one of the parties to the agreement. Then 
after Mr. Ferber’s death—prior to Mr. Ferber’s death cer- 
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tain stocks had been turned over to me prior to Mr. Ferber’s 
death, stocks which he had held in the Southern Wholesal¬ 
ers, and these stocks were placed by me in a box in the 
American Security & Trust, a box paid for by the South¬ 
ern Wholesalers. After his death I got the stock out and 
forwarded it to Mr. Hyde for cancellation,—Mr. Hyde, as 
secretary of the company. This stock was not endorsed to 
me —it was in its original name. I marked on the face of 
the stock, the two certificates I returned, the fact they were 
canceled in accordance with the June 1937 agreement, and 
in forwarding this stock to Mr. Hyde, as secretary, I sent 
this letter of December 14, 1942, Petitioner’s Exhibit “10”. 
And in that regard I gave certain instructions. 

Q. Did you have the stock certificates in your possession 
at the time Mr. Ferber died? A. Yes, sir. 

Q. Was the proceeds of the insurance paid to you or Mrs. 
Ferber? A. Paid to Mrs. Ferber. my recollection of it. 

Q. Then you turned over to Mr. O’Connor and Mr. Hyde 
their number of shares that were—they were 
44 to get under the terms of this agreement? A. 

No, sir, the mechanics were like this. I had for¬ 
warded them these 22,400 shares of stock which Mr. Ferber 
turned over to me in accordance with the agreement. And 
then I instructed them, Mr. Hyde as secretary, to issue cer¬ 
tain stock and he issued the stock, the 17,200 and the 1,433 
he issued to himself. 

Q. To Mr. O’Connor and himself? A. Yes. 

• •••*****• 

Cross-Examination 
By Mr. Updegraff: 

Q. Judge, there was nothing you did with the stock owned 
by Mr. Ferber, and turned over to you under the trust 
agreement, until after Mr. Ferber had died? A. That is 
correct. 

• ••••••••• 
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Q. # * * Until Mr. Ferber had died you didn’t know 
whether or not you would have to transfer Mr. Ferber’s 
stock over—or Mr. Hyde’s stock. Isn’t that correct? A. 
No, sir, I don’t know that is correct. I knew under the con¬ 
tract that if anything happened to Mr. Hyde or Mr. Ferber 
I was to make certain transfers. 

Q. But until the death of one or the other you made 
45 no transfer? A. No, I did not. 
##••••#••• 


III. 

EXHIBITS. 

Petitioner’s Exhibit No. 1. 

46 AGREEMENT 

Whereas, the officers and stockholders of Southern 
Wholesalers, Inc., a body corporate, organized and doing 
business, under the laws of the District of Columbia, have 
caused certain insurance policies hereinafter described to 
be issued to the said officers and stockholders for the pur¬ 
pose of carrying on, under certain conditions, the business 
of the Southern Wholesalers, Inc. 

Now, Therefore, Witnesseth: This Agreement made and 
entered into, in quadruplicate, this 18th day of June, A. D., 
1937, by and between William E. O’Connor, Francis C. 
Ferber and Harry E. Hyde, all stockholders of the said 
Southern Wholesalers, Inc., hereinafter called the parties 
hereto, and the Southern Wholesalers, Inc., a body cor¬ 
porate. Said parties hereto and said Corporation have 
caused to be issued policies of insurance by the New York 
Life Insurance Company of New York, as follows: 

William E. O’Connor, Policy # 9 295 COO amount $10,000 

William E. O’Connor, Policy 6 841 737 amount 5,000 

William E. O’Connor, Policy 12 106 202 amount 30,000 
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1 

i 

Francis C. Ferber, 

Policy 

# 9 294 716 amount $10,000 

Francis C. Ferber, 

Policv 

m 

9 198 97S amount 10,000 

7 1 

Francis C. Ferber, 

Policv 

• 

12 106 207 amount 30,000 

Harry E. Hyde, 

Policy 

# 11 503 605 amount $10,000 

Harrv E. Hvdc 

Policy 

1 . 

12 156 230 amount 4,000 


Upon the death of the said Francis C. Ferber, one of the 
parties hereto, the New York Life Insurance Company, 
under the terms and conditions of policies #9 294 716, 
#9198 978 and #12 106 207 issued upon the life of Francis 
C. Ferber, shall pay the sum of Forty Thousand ($40,000.00) 
Dollars, in face amount, under the provisions of Option 
Three of the said Ferber policies to Hazel M. Ferber, wife 
of the insured, and Ten Thousand ($10,000.00) Dol- 
47 lars to the executor or personal representative of the 
said Francis C. Ferber, the said Ten Thousand 
($10,000.00) Dollars, or so much thereof as may be neces¬ 
sary, to be used for the payment of Federal Estate Taxes, 
if any, on the estate of said Francis O. Ferber. 

It is understood and agreed that the payments made, as 
in this Paragraph set forth, shall be in payment of any 
and all right, title and interest which Mrs. Hazel M. Ferber 
or the Estate of Francis C. Ferber may have in the stock 
interests in Southern Wholesalers, Inc., held by Francis C. 
Ferber at the time of his death, to the extent of Fifty 
Thousand ($50,000.00) Dollars, in value as determined in 
accordance with Section 4 herein. 

2 . 

Upon the death of the said Harry E. Hyde, one of the 
parties hereto, out of the proceeds of the aforementioned 
insurance policies #11 503 605 and #12156 230, in his 
name, the Trustee hereinafter named shall make the follow¬ 
ing disbursements: 

The said Trustee shall first pay whatever indebtedness, 
if any, either principal or interest, which may be due on the 


i 
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Hvde note, on which William E. O’Connor is the endorser, 
and which has been discounted at a bank for the purpose 
of enabling the said Hyde to purchase stock in the Southern 
Wholesalers, Inc., and whatever balance shall remain in 
the hands of the Trustee after said note, with interest is 
paid off, shall be turned over by said Trustee to Della Mae 
Hyde, and, in the event, said note shall have been previously 
paid off. the whole of said proceeds of said insurance poli¬ 
cies shall be paid over to said Della Mae Hyde. 

It is understood and agreed that the payments made, as 
in this Paragraph set forth, shall be in payment of any and 
all right, title and interest which Mrs. Della Mae Hyde or 
the Estate of Harry E. Hyde may have in the stock interests 
in Southern Wholesalers, Inc., held by Harry E. Hyde at 
the time of his death, to the extent of Fourteen 
4S Thousand ($14,000.00) Dollars, in value as de¬ 
termined in accordance with Section 4 herein. 

3. 

In the event of default by Harry E. Hyde of the payment 
of principal or interest on the note, or any renewal thereof, 
on which the said O’Connor is the endorser, and which is 
referred to in Paragraph 2, the liability of William E. 
(FConnor on said note or renewal thereof, shall be assumed 
and paid by the Southern Wholesalers, Inc., and the said 
Hyde shall be entitled to so much stock as he has actually 
paid cash for. 

It is further agreed that in the event of such default by 
Hyde, that if he elect, within six (6) months after default, 
to keep the said life insurance policies in force for his own 
benefit, then, in that event, the cash surrender value of said 
policies shall be ascertained and the said Hyde shall trans¬ 
fer, surrender and yield up to the Southern Wholesalers, 
Inc., so much of his stock in the Southern Wholesalers, Inc., 
as shall be equivalent to the cash surrender value of said 
policies. 
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In the event either contingency happens, as provided im¬ 
mediately above in this Paragraph, the stock received by 
the Southern Wholesalers, Inc., shall be divided propor¬ 
tionately between the said O’Connor and said Ferbor, in 
accordance with the proportion or percentage of the capital 
stock held by them. 

It is further agreed that in the event of default by said 
Hyde, that the said O’Connor and Ferber, if both survive, 
and either, if either survive said Hyde, shall be entitled, 
within six (6) months after default, to purchase for cash 
the remaining shares of stock held bv Hvde at a value in 
accordance with the last annual balance sheet previous to 
the happening of the event, said balance sheet being pre¬ 
pared as provided in Paragraph 7 hereof. 

4. 

In the event of the death of either the said Francis 
Ferber or said Harry E. Hyde, prior to the death of 
49 said William E. O’Connor, the Trustee shall first 
ascertain the value of the capital stock listed in the 
name of the deceased party in accordance with the last 
annual balance sheet previous to the happening of the event, 
said balance sheet being prepared as provided in Para¬ 
graph 7 hereof. 

In the event that the said Ferber shall predecease the 
said O’Connor, the said Trustee shall, after the distribu¬ 
tion of the proceeds of the policies of insurance as provided 
in Paragraph 1, distribute to the surviving parties and the 
surviving parties shall receive Fifty Thousand ($50,000.00) 
Dollars worth of the capital stock of said Southern Whole¬ 
salers, Inc., held by said Ferber, and the said surviving 
parties shall receive said capital stock in the proportion 
or percentage of the capital stock owned by such surviving 
parties. 

In the event that the said Hyde shall predecease the said 
O’Connor, the said Trustee shall, after the distribution of 
the proceeds of the policies of insurance as provided in 
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Paragraph 2, distribute to the surviving parties and the 
surviving parties shall receive Fourteen Thousand ($14,- 
000.00) Dollars worth of the capital stock of said Southern 
Wholesalers, Inc., held by said Hyde, and said surviving 
parties shall receive said capital stock in the proportion 
or percentage of the capital stock owned by such surviving 
parties. In the event that the shares of capital stock of 
the aforesaid Corporation have a value in excess of amount 
received from the proceeds of the said insurance policies, 
then the surviving parties shall be entitled, within six (6) 
Months after the event above provided for, to purchase 
such remaining shares of stock of such deceased party for 
the amount ascertained to be the value of such stock in 
accordance with the last annual balance sheet previous to 
the happening of the event, said balance sheet being pre¬ 
pared as provided in Paragraph 7 hereof. 

50 5. 

In the event that William E. O’Connor shall 
predecease the said Francis C. Ferber, then, in that 
event, the New York Life Insurance Company, under the 
terms and conditions of policies #9 295 000, #6 841 737 
and #12106 202 issued upon the life of the said William 
E. O’Connor, shall pay the sum of Thirty Thousand ($30.- 
000.00) Dollars, in face amount, under the provisions of 
Option Three of said O’Connor policies to Annie M. O’Con¬ 
nor, in monthly installments, and the remaining Fifteen 
Thousand ($15,000.00) Dollars of said insurance the said 
Insurance Company shall pay to the Executor or personal 
representative of said AVilliam E. O’Connor. The said 
Fifteen Thousand ($15,000.00) Dollars, or so much thereof 
as may be necessary, shall be used for paying the Federal 
Estate Taxes, if any, on the Estate of William E. O’Connor. 

6 . 

In the event that the said William E. O’Connor shall pre¬ 
decease the said Ferber, then, in that event, the said Ferber, 
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and the said Hyde, if the latter also survive O’Connor, and 
the said Southern Wholesalers, Inc., shall have issued and 
shall continue and pay premiums thereon sufficient insur¬ 
ance policies upon the said Ferber and said Hyde, so that 
upon the death of said Ferber, there will be sufficient funds 
for the purchase of Fifty Thousand ($50,000.00) Dollars 
worth of the stock of said Ferber, held in his own right; so 
that, also, upon the death of said Hyde, there will be suf¬ 
ficient funds for the purchase of Fourteen Thousand 
($14,000.00) Dollars worth of the stock of said Hyde. 

It is further agreed that the purpose of this covenant is 
that sufficient insurance shall be carried after the death of 
said O’Connor in the event said Hyde predeceases 
51 said Ferber to buy out Fourteen Thousand ($14,- 
000.00) Dollars worth of stock held by Hyde and 
sufficient insurance carried upon said Ferber to buy out 
Fifty Thousand ($50,000.00) Dollars worth of stock held 
by said Ferber, in his own right, upon the death of said 
Ferber, whether said Hyde predeceases him or not. 

7. 

It is further covenanted and agreed that the books of the 
Southern Wholesalers, Inc. shall be audited monthly by 
a C.P.A., and an operating statement shall be given monthly, 
and a profit and loss statement and balance sheet shall be 
given annually, to the O’Connor heirs or personal repre¬ 
sentative, or to the Ferber heirs or personal representative, 
as the case may be. 

8 . 

The parties to this agreement hereby nominate, constitute 
and appoint Michael M. Doyle of Washington, D. C., to be 
the Trustee, under this Agreement, and his compensation 
shall be Five Hundred ($500.00) Dollars, Two Hundred and 
Fifty ($250.00) Dollars, to be paid upon the execution of 
this Agreement, and Two Hundred and Fifty ($250.00) 
Dollars when he shall be called upon to perform the services 
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Paragraph 2, distribute to the surviving parties and the 
surviving parties shall receive Fourteen Thousand ($14,- 
000.00) Dollars worth of the capital stock of said Southern 
Wholesalers, Inc., held by said Hyde, and said surviving 
parties shall receive said capital stock in the proportion 
or percentage of the capital stock owned by such surviving 
parties. In the event that the shares of capital stock ot 
the aforesaid Corporation have a value in excess of amount 
received from the proceeds of the said insurance policies, 
then the surviving parties shall be entitled, within six (6) 
months after the event above provided for, to purchase 
such remaining shares of stock of such deceased party for 
the amount ascertained to be the value of such stock in 
accordance with the last annual balance sheet previous to 
the happening of the event, said balance sheet being pre¬ 
pared as provided in Paragraph 7 hereof. 

50 5. 

In the event that William E. O’Connor shall 
predecease the said Francis C. Ferber, then, in that 
eVent, the New York Life Insurance Company, under the 
tVrms and conditions of policies dr9 295 000. ±r6 841 737 
and “12 106 202 issued upon the life of the said William 
E. O’Connor, shall pay the sum of Thirty Thousand ($30,- 
000.00) Dollars, in face amount, under the provisions of 
Option Three of said O’Connor policies to Annie M. O’Con¬ 
nor, in monthly installments, and the remaining Fifteen 
Thousand ($15,000.00) Dollars of said insurance the said 
Insurance Company shall pay to the Executor or personal 
representative of said William E. O’Connor. The said 
Fifteen Thousand ($15,000.00) Dollars, or so much thereof 
as may be necessary, shall be used for paying the Federal 
Estate Taxes, if any, on the Estate of William E. O’Connor. 

6 . 

In the event that the said William E. O’Connor shall pre¬ 
decease the said Ferber, then, in that event, the said Ferber. 
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and the said Hyde, if the latter also survive O'Connor, and 
the said Southern Wholesalers, Inc., shall have issued and 
shall continue and pay premiums thereon sufficient insur¬ 
ance policies upon the said Ferber and said Hyde, so that 
upon the death of said Ferber, there will be sufficient funds 
for the purchase of Fifty Thousand ($50,000.00) Dollars 
worth of the stock of said Ferber, held in his own right; so 
that, also, upon the death of said Hyde, there will be suf¬ 
ficient funds for the purchase of Fourteen Thousand 
($14,000.00) Dollars worth of the stock of said Hyde. 

It is further agreed that the purpose of this covenant is 
that sufficient insurance shall be carried after the death of 
said O’Connor in the event said Hyde predeceases 
51 said Ferber to buy out Fourteen Thousand ($14,- 
000.00) Dollars worth of stock held by Hyde and 
sufficient insurance carried upon said Ferber to buy out 
Fifty Thousand ($50,000.00) Dollars worth of stock held 
by said Ferber, in his own right, upon the death of said 
Ferber, whether said Hyde predeceases him or not. 

7. 

It is further covenanted and agreed that the books of the 
Southern Wholesalers, Inc. shall be audited monthly by 
a C.P.A., and an operating statement shall be given monthly, 
and a profit and loss statement and balance sheet shall be 
given annually, to the O’Connor heirs or personal repre¬ 
sentative, or to the Ferber heirs or personal representative, 
as the case may be. 

8 . 

The parties to this agreement hereby nominate, constitute 
and appoint Michael M. Doyle of Washington, D. C., to be 
the Trustee, under this Agreement, and his compensation 
shall be Five Hundred ($500.00) Dollars, Two Hundred and 
Fifty ($250.00) Dollars, to be paid upon the execution of 
this Agreement, and Two Hundred and Fifty ($250.00) 
Dollars when he shall be called upon to perform the services 
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required under the terms of this Agreement. In pursuance 
of the terms of this Agreement, when and as any money 
shall come into the hands of the Trustee, a bond shall be 
given by him in a sufficient sum to cover the money in his 
hands, provided, however, that the premium for said bond 
shall be paid by the surviving parties to this Agreement or 
hv the Southern Wholesalers, Inc. 

9. 

It is covenanted and agreed that upon the signing of this 
Agreement, the Trustee heretofore named shall turn over 
to William E. O’Connor the O’Connor shares delivered to 
the Trustee under a previous agreement. It is 
52 further covenanted and agreed that the Trustee shall 
retain in his possession Fifty Thousand ($50,000.00) 
Dollars worth of said Corporation stock owned by Francis 
C. Ferber and that at such time as Harry E. Hyde shall 
come into possession of his stock, he shall turn over to the 
Trustee all of said stock to be held by said Trustee in ac¬ 
cordance with the terms of this Agreement. 

10 . 

In the event of the resignation, retirement or severance 
for any cause from active participation in or connection 
with the business of the Corporation of the said Ferber or 
said Hyde, then the said retiring party shall surrender 
through the Trustee herein named his policies of insurance 
for the cash surrender value thereof, and the amount of 
money so realized shall be applied toward the payment to 
him by the Trustee on behalf of the surviving parties for 
so much of the capital stock as the proceeds of said policies 
produce. In the event the cash surrender value of the poli¬ 
cies of such retiring party does not equal the value of the 
stock of such retiring party, then the remaining parties 
shall have the right to purchase, within six (6) months after 
the happening of the event provided for in this Paragraph, 
from their personal funds the remaining stock of such re- 
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tiring party, in accordance with the percentage of stock 
owned by said remaining parties. The value of such stock 
shall be ascertained in accordance with the last annual bal¬ 
ance sheet previous to the happening of the event, said 
balance sheet being prepared as provided in Paragraph 7. 

11 . 

It is covenanted and agreed that William E. O’Connor, 
who owns the controlling interest in said Southern Whole¬ 
salers, Inc., shall have the right, at any time he desires, to 
cancel and annul this Agreement. In the event that 
53 the said O’Connor shall cancel or annul this Agree¬ 
ment, then the Trustee shall immediately return the 
stock held by him to the respective owners thereof. 

12 . 

This Agreement and all its covenants and provisions shall 
be binding upon the heirs, executors, administrators, suc¬ 
cessors or assigns of the parties hereto. 

13. 

It is further covenanted and agreed that all the parties 
hereto shall execute any instrument or instruments and per¬ 
form and do every act and thing, which may be necessary 
to execute or perform and do for the proper carrying out 
of the purpose and intent of this Agreement. 

14. 

The Trustee herein named agrees to execute the trust im¬ 
posed upon him by this Agreement and to execute and 
faithfully perform the duties of that trusteeship and agrees 
to be bound by the terms and conditions hereof. 

In Witness Whereof, the parties hereto have hereunto 
set their hands and affixed their seals, and the name of the 
Southern Wholesalers, Inc., is hereto subscribed and its 
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Corporate Seal hereto affixed by Win. E. O’Connor, its 


President, this 18th day of June, A.D., 1937. 

WILLIAM E. O’CONNOR (Seal) 

FRANCIS C. FERBER (Seal) 

HARRY E. HYDE (Seal) 

SOUTHERN WHOLESALERS, INC. 

■ Bv WILLIAM E. O’CONNOR 

MICHAEL M. DOYLE (Seal) 

Trustee. 


ELSIE C. SONNENBERG 

Witness. (As to all signatures) 

This Agreement consists of eight (8) tpyewritten pages, 
each page being initialed M. M. D. 

*#**•••••• 

Petitioner’s Exhibit No. 10. 

54 Michael M. Doyle 

Attorney at Law 

Denrike Building 

Washington, D. C. 

! December 14, 1942. 

Mr. William E. O’Connor, 

President, Southern Wholesalers, Inc., 

1519 L Street, N.W., 

Washington, D. C. 

Dear Mr. O’Connor: 

As you know, under the terms of the agreement, dated 
the 18th day of June, 1937, executed by you, Mr. Ferber 
and Mr. Hyde, certain stock of Mr. Ferber and certain of 
his insurance policies were deposited with me, as trustee. 

In accordance with the provisions of said agreement, I 
am forwarding you, herewith, certificates #13 for 5600 
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shares of stock in the Southern Wholesalers, Inc. and ff 23 
for 16,800 shares of stock in said corporation, and directing 
your Company to cancel both of said certificates and to 
issue to Hazel M. Ferber, the wife of Mr. Ferber, a certifi¬ 
cate for 3,767 of capital stock of the Southern Wholesalers, 
Inc*., fully paid and non-assessable. 

As trustee, I am holding the following policies in the New 
York Life Insurance Company: 

# 9 294 716 
9 198 978 

12 106 207 

It is my intention to deposit policy =9 198 978, amount¬ 
ing to $10,000.00, with double indemnity, and policy 
if 12 106 207 for $30,000.00 with the New York Life Insur¬ 
ance Company, proceeds to be distributed in accordance 
with Option 3 of said policies. 

Policy if9 294 716 in the amount of $10,000.00, with 
double indemnity, will be held by me to be turned over in 
accordance with the said agreement to the executrix, when 
she is appointed. 

Kindly let me know when the stock is issued. 

Mrs. Ferber as the sole legatee of her husband’s Will 
consents to the directions contained in this letter. 

Sincerely yours, 

M. M. DOYLE 

I, the undersigned, am familiar with the contents of the 
above letter and as sole legatee of my husband’s Will, con¬ 
sent to the directions therein contained. 

HAZEL M. FERBER. 

• ••••••• 


* 
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Petitioner’s Exhibit No. 11. 

55 SUPPLEMENTAL AGREEMENT 

AVhereas, because of the passing away of Mrs. William 
EJO'Connor, it is necessary to amend the Agreement here¬ 
tofore entered into on the ISth day of June, 1937. by all ol 
the stockholders of Southern Wholesalers, Inc. 

Now, Therefore Witnesscth: The said Agreement of 
June 18, 1937, is amended as follows: 

In lieu of Paragraph 5 of said Agreement, substitute the 
following Paragraph: 

“In the event that William E. O’Connor shall predecease 
thb said Francis C. Ferber, then, in that event, the New 
Ydrk Life Insurance Company, under the terms and condi¬ 
tions of policies ir9 295 000, #6 841 737 and rrl2 106 202, 
issued upon the life of said William E. O’Connor, shall pay 
the sum of Thirty Thousand Dollars ($30,000.00) in face 
amount, under provisions of Option Three of said O’Con¬ 
nor policies to the children of William E. O’Connor, namely 
Mary Frances, William Joseph, Margaret Anne and John 
E.. share and share alike, in monthly installments, and the 
remaining Fifteen Thousand Dollars ($15,000.00) of said 
insurance, the said insurance company shall pay to the 
executor or personal representative of said William E. 
O’Connor. The said Fifteen Thousand Dollars ($15,000.00) 
or so much thereof as may be necessary shall be used for 
paying the Federal Estate or District Inheritance taxes, if 
any, on the estate of William E. O’Connor.” 

It is Further Covenanted and Agreed by all the parties 
hereto that save and except for said substituted Paragraph 
5, the Agreement of the 18th of June, 1937, shall otherwise 
remain in full force and effect. 

In Witness Whereof, the parties hereto have here- 

56 unto set their hands and affixed their seals, and the 
name of the Southern Wholesalers, Inc., is hereto 

subscribed and its Corporate Seal hereto affixed by William 
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E. O’Connor, its President, this 14th clay of March, A.D., 

1940. Signed in quadruplicate. 

Wm. E. O’CONNOR (Seal) 

FRANCIS C. FERBER (Seal) 

HARRY E. HYDE (Seal) 

SOUTHERN WHOLESALERS, INC. 

By Win. E. O’CONNOR, Pres. 

MICHAEL M. DOYLE 
Trustee. 

ELSIE C. SONNENBERG 

Witness. (As to all signatures). 

• *•«***•*• 

Petitioner’s Exhibit No. 7. 

57 Received Feb 21 1944 

Government of the District of Columbia 

Office of the Assessor 

INHERITANCE TAX RETURN 

Name of decedent—Francis C. Ferber. Date of Death— 
Nov. 21, 1942. 

Residence at time of death—1000 Cathedral Ave., Wash¬ 
ington, D. C. Was decedent a U. S. citizen? Yes. 
Beneficiary making this return—None—beneficiary by sur¬ 
vivorship (Hazel May Ferber) has heretofore filed re¬ 
turn on property jointly held, etc. 

Personal Representative—Hazel May Ferber. NA. 0080. 

1370 Locust Rd., N.W., Washington, D. C. 

Local Attorney—Wilkes, McGarraghv & Artis, 1405 K St. 
N.W., Washington, D. C. 

Is a supplementary return to be filed by this beneficiary? 
No. Is a separate return to be filed by the executor or 
administrator? This is it. 
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Relationship to the decedent of beneficiary (or beneficiaries) 
filing this return (state whether relationship is by blood 
or marriage)- 

Did decedent leave a will? Yes. Did decedent rent a safe 
deposit box? Yes. If so, state location, and if held 
jointly with another person or persons give their 
names and addresses. National Savings & Trust Co., 
15th St. & N. Y. Ave., Washington, D. C., jointly with 
widow, Hazel M. Ferber, now 1370 Locust Rd., N. W., 
Washington, D. C. 
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United States Court of A 

for the District of Columbia 


WILLIAM E. O’CONNOR, Petitioner, 


DISTRICT OF COLUMBIA, Respondent 


BRIEF FOR RESPONDENT 


COUNTER STATEMENT OF THE CASE 


WTlliam E. O’Connor, petitioner in this appeal, together 
with Harry E. Hyde and Francis C. Ferber, were, on June 18, 
1937, the owners of all of the capital stock of Southern Whole¬ 
salers, Inc., a corporation organized in 1916 (App. 7, 32). On 
that date each of said stockholders owned the following por¬ 
tions of the stock: O’Connor—60%, Ferber—35%, Hyde—5% 
(App. 7). 

On the aforesaid date -of June 18, 1937, Hyde, O’Connor and 
Ferber entered into a written agreement (App. 40, et seq.) 







with respect to the sale or other disposal of stock and pay¬ 
ment of the proceeds from certain insurance policies then in 
force on the lives of the parties thereto in the event of the 
death of any one of said parties and, also as to Ferber and 
Hyde only in the event of resignation, retirement or severance 
from any cause from active participation in or in connection 
with the business of the corporation.' The insurance policies 
involved were issued prior to said agreement (App. 40). Each 
of the stockholders who were parties to the agreement paid 
the premiums on his own insurance (App. 10, 37). The agree¬ 
ment provided that O’Connor had the right at any time to 
cancel and annul said agreement, and that in such event the 
trustee designated therein should immediately return the 
stock held by him to the respective owners (Ferber and Hyde) 
thereof (App. 47). The agreement also provided that in the 
event of the resignation, retirement or severance for any cause 
from active participation in or in connection with the business 
of the corporation of Ferber or Hyde, the retiring party should 
surrender through the trustee named in said agreement his 
policies of insurance for the cash surrender value thereof, and 
the amount realized thereon was to be applied toward pay¬ 
ment for so much of the capital stock as the proceeds of said 
policies produced, and that in the event the cash surrender 
value of the policies of the retiring party did not equal the 
value of the stock held by him, the remaining parties had the 
right to purchase the remaining stock owned by the retiring 
party within a limited period of time (App. 46). The agree¬ 
ment further provided that: 

(a) Upon the death of Ferber, $40,000 of the insurance on 
his life should be paid to his widow and $10,000 thereof should 
be paid to Ferber’s executor or personal representative to be 
used for the payment of Federal estate taxes, if any, on his 
estate (App. 8, 41). The payments on such policies were to 
be in payment of any and all right, title, and interest which 
Mrs. Ferber or the estate of Ferber. may have in the stock in¬ 
terests in Southern Wholesalers, Inc., held by Ferber at the 







time of his death to the extent of $50,000 in value as deter¬ 
mined by the method prescribed in the agreement (App. 41). 
* (b) In the event that Ferber predeceased O’Connor, the 
trustee designated in the agreement should, after distribution 
of the proceeds of the insurance on Ferber’s life, distribute to 
the surviving parties $50,000 worth of the capital stock of the 
corporation held by Ferber, in the proportion or percentage 
of the capital stock of the corporation owned by them (App. 


(c) In the event that Hyde predeceased O’Connor, the 
trustees should, after distribution of the proceeds of the poli¬ 
cies of insurance issued upon his life as provided in paragraph 
2 of the agreement, distribute to the surviving parties $14,000 
worth of the stock held by Hyde in the proportion or percent¬ 
age of the capital stock owned by them, with an option to pur¬ 
chase so much of Hyde’s stock as should represent a value in 
excess of the insurance proceeds (App. 43, 44). 

(d) In the event that O’Connor predeceased Ferber, the 
policies on O'Connor’s life should be paid partly to his widow’ 
and partly to his estate (App. 44). By supplemental agree¬ 
ment made in 1940 after the death of O’Connor’s wife it w*as 
agreed that payments of the proceeds of said policies should 
be made to his children in lieu of his wife (App. 50). 

There was no provision in the agreement w’ith respect to 
the disposition of O’Connor’s stock, except that the trustee 
was to deliver to O’Connor the O’Connor stock then held by 
the trustee under a previous agreement upon the signing of 
the agreement dated June 18, 1937 (App. 46). The Ferber 
stock of the value of $50,000 was to be held by the trustee, 
and the Hyde stock w*as to be turned over to the trustee w’hen 
Hyde obtained possession thereof (App. 46) after payment of 
an indebtedness therefor (App. 42). 

Ferber died on November 21, 1942 (App. 4, 10, 30). The 
certificates for Ferber’s stock referred to in the preceding para¬ 
graph were then in the possession of the trustee (App. 39). 
The $30,000 policy on Ferber’s life had been issued in 1933. 








The two $10,000 policies had been issued in 1925. The $10,000 
policy payable to the executors, administrators or assigns of 
the insured had been so payable since its issue. The other two 
policies had been originally so payable and had been changed 
in 1934 so that they were payable to the widow of the insured 
(App. 9, 29). It has been stipulated that 2&000 shares of capi¬ 
tal stock of Southern Wholesalers, Inc., were issued to Ferber 
prior to his death and were subsequently cancelled after his 
death; that on December 15,1942, stock certificates were issued 
to O’Connor for 17,200 shares and to Hyde for 1,433 shares of 
stock of said corporation, and that findings of fact No. 2 and 4 
of the Board of Tax Appeals (App. 8, 9) correctly state the 
amounts, beneficiaries, payments of premiums and years issued 
of three insurance policies on Ferber’s life (App. 29). After 
the death of Ferber the trustee named in the 1937 agreement 
arranged for payment of the proceeds of Ferber’s insurance 
amounting to a total of $70,000 due to double indemnity pro¬ 
visions in the two $10,000-policies, cancellation of two of Fer¬ 
ber’s certificates representing 22,400 shares of stock issued by 
Southern Wholesalers, and for issue of certificates to O’Connor 
and Hyde for 17,200 and 1,433 shares, respectively, and a cer¬ 
tificate to Mrs. Ferber for 3,767 shares (App. 39, 4S, 49). 

The Assessor of the District assessed an inheritance tax 
against Hyde in the amount of $220.47, including penalty and 
interest (App. 2, 10. 54) and against O’Connor in the amount 
of $4,190.17, including penalty and interest (App. 10, 19, 54), 
by reason of the transfer to them of the aforesaid shares of 
stock after the death of Ferber. The petitioner, O’Connor, paid 
the taxes so assessed and appealed to the Board of Tax Appeals 
for the District of Columbia. From an adverse decision for 
petitioner, this appeal has been taken. 

STATUTES INVOLVED 


Section 1, Title V of the District of Columbia Revenue Act 
of 1937, C. 6S0, 50 Stat. 683, as amended (Section 47-1601. 
D. C. Code 1940): 








“Taxes shall be imposed in* relation to estates of 
decedents, the shares of beneficiaries of such estates, 
and gifts as hereinafter provided: 

“(a) All real property and tangible and intangible 
personal property, or any interest therein, having its 
taxable situs in the District of Columbia, transferred 
from any person who may die seized or possessed 
thereof, either by will or by law, or by right of sur¬ 
vivorship, and all such property, or interest therein, 
transferred by deed, grant, bargain, gift, or sale (ex¬ 
cept in cases of a bona fide purchase for full con¬ 
sideration in money or money’s worth), made or in¬ 
tended to take effect in possession or enjoyment after 
the death of the decedent, or made in contemplation 
of death, to or for the use of, in trust or otherwise 
(including property of which the decedent has re¬ 
tained for his life or for any period not ascertainable 
without reference to his death or for any period which 
does not in fact end before his death (1) the posses¬ 
sion or enjoyment of, or the right to the income from 
such property or (2) the right, either alone*or in con¬ 
junction with any person, to designate the persons 
therefrom), * * * shall be subject to a tax as follows:” 
(Here are enumerated the rates of taxes.) 


SUMMARY OF ARGUMENT 


1. The agreement made between petitioner, Hyde and dece¬ 
dent on June 18, 1937, was not intended to and did not effect 
a transfer of the property involved at that time. On the contrary, 
said agreement was intended to effect a transfer of said property ' _ 
only after death of one of the parties if the agreement had not 
been cancelled prior to the death of any of said parties. Transfer 

of said property to petitioner was effected after death of decedent 
and was therefore taxable. 

2. Neither the contract clause of the Constitution nor the Four- 
teenth Amendment is applicable in the District of Columbia. 
Since no property was transferred by the 1937 agreement and 
transfer of the property involved to petitioner was accomplished 
after death of the owner thereof, the tax imposing statute was not 









applied retroactively and is not repugnant to the due process 
clause of the Fifth Amendment to the Constitution, which is 
applicable in the District of Columbia. 

3. The Federal estate tax law and the District inheritance tax 
statute arc different The Federal estate tax law is not applicable 
in these appeals and should not be considered. 


ARGUMENT 


The transfer of stock involved was effected after 
the death of the owner and is taxable. 


The sole question to be determined in this appeal is whether 
the transfer of the property involved was lawfully taxed. No 
question is presented as to the taxable situs or value of the 
property. 1 

The principal contention of petitioner appears to be that 
when the decedent Ferber turned over his life insurance poli¬ 
cies and certificates of stock issued to him by Southern Whole¬ 
salers, Inc., to the trustee named in the agreement of June 18, 
1937, such action constituted an irrevocable transfer of Fer- 
ber’s stock and that the taxation of said stock was therefore 
unlawful and contrary to the contract clause of the Constitu¬ 
tion of the United States and the Fourteenth Amendment 
thereof. 

The agreement made by Ferber, Hyde and O’Connor on 
June 18,1937, was not intended to and did not effect a transfer 
of the stock at that time from any of the parties thereto. 
Paragraphs 10 and 11 of said agreement pertaining to retire¬ 
ment or resignation of any party and cancellation of the 
agreement clearly show that ownership of the stock involved 
was retained by the respective parties (App. 37, 46, 47), and 


r Although the value of the stock was questioned in the petition filed with 
the Board of Tax Appeals, this contention was abandoned at the hearing 
(App. 3, 11, 30). 







the evidence also shows that Ferber’s stock remained on the 
books of the corporation in his name until after his death, 
whereupon it was transferred to Hyde and O’Connor pursuant 
to the agreement of June 18, 1937 (App. 29, 35, 40, '48, 49). 
Such transfer was subject to taxation under the provisions of 
Section 1(a) of the tax imposing statute." The tax is an exac¬ 
tion for the privilege of succession thereto. Stebbins v. Riley, 
268 U. S. 137; Saltonstall v. Saltonstall, 276 U. S. 260; Plum¬ 
mer v. Coler, 178 U. S. 115,131. 

The petitioner takes the view, however, that Ferber’s stock 
was irrevocably transferred when the agreement of June 18, 
1937, was signed and that such transfer is beyond reach of 
the tax. Our preceding discussion of the facts is sufficient to 
clearly show that, assuming there was a transfer of the stock, 
it was by no means irrevocable. There was specific provision 
for cancellation of the agreement. Whether any of the parties 
to the agreement acquired the stock or any portion thereof 
other than by purchase in the event of retiremnt or resigna¬ 
tion of Ferber or Hyde depended entirely upon the agreement 
being in force and effect upon the death of one of the parties. 
The trustee designated in the agreement was a mere agent for 
the purpose of effecting a transfer of the stock to the parties 
entitled to receive it or of returning said stock to the respective 
owners thereof upon the happening of uncertain future events 
(App. 37, 46, 47). Thus none of the parties had or acquired 
any vested rights in the stock of another, by gift or otherwise, 
when the aforesaid agreement was made. 

The distinction between an incomplete succession and a 
complete succession as applied to taxes imposed upon the 
transfer of property was aptly made by the Supreme Court in 
Coolidge v. Long, 282 U. S. 582, cited and relied upon in peti¬ 
tioners’ brief (p. 598): 


“The recent case of Saltonstall v. Saltonstall, 276 
U. S. 260, furnishes a good illustration of incomplete 


2 D. C. Revenue Act of 1937, as amended, supra 













succession. There the remainder was liable at any 
time during the settlor’s life to be divested through 
the exertion of the power of alteration and revocation 
that was reserved in the instrument creating the trust. 
The decision sustaining a transfer tax went upon 
the ground that ‘the gift taxed is * * * one which 
never passed to the beneficiaries beyond recall until 
the death of the donor. * * * A power of appointment 
reserved by the donor leaves the transfer, as to him, 
incomplete and subject to tax. * * * The beneficiary’s 
acquisition of the property is equally incomplete 
whether the power be reserved to the donor or an¬ 
other.’ P. 271. See also Chase Nat. Bank. v. United 
States, 278 U. S. 327, 335,338. 

“No Act of Congress has been held by this court to 
impose a tax upon possession and enjoyment, the 
right to which had fully vested prior to the enact¬ 
ment.” 


Th^ principle of law that an inter vivos transfer which 
reserves a right of alteration, power of appointment or rever¬ 
sionary interest, subjects such transfer to death taxes has been 
very recently reiterated in Fidelity-Philadelphia Trust Co. v. 
Rothensies, 324 U. S. 10S; Commissioner v. Estate of Field, 

324 U. S. 113, and Goldstone, et al. v. United States, _U. S. 

_— (decided June 11, 1945). See also Estate of Harold I. 

Pratt, et al. v. Commissioner, 5 T. C._(September 28, 1945, 

reported in CCH Tax Court Service, decision 14,776, p. 
22,463). ' ' 

The case of Mitchell v. Commissioner, 37 B. T. A. 1, cited 
by the petitioner is in no wise comparable to the present case. 
That case did not hold that the shares of stock there involved 
had been transferred to the surviving stockholder either at 
the date when the insurance contract was made or at any time. 
The issue in that case was whether the contract made between 
the parties reduced the value of the estate’s interest in the 
stock. In holding that it did, the Board of Tax Appeals merely 
decided that the value of the stock was reduced by reason of 
such contract and did not determine that either the stock or 






the insurance was not part of the decedent's estate. No such 
question is involved in the appeal now before this court. 

Hahn v. Commissioner, 38 B. T. A. 3, also is not in point. 
There the corporation took out the policies of insurance. The 
statute there involved imposed a tax upon insurance taken out 
by the decedent upon his own life. The Board held that since 
the policies were not taken out by the decedent and he had 
none of the indicia of ownership the proceeds therof were not 
taxable. In this appeal the insurance policies involved were 
taken out by the decedent, who paid the premiums thereon 
and who had all the indicia of ownership thereof. 

Nichols v. Coolidge, 274 U. S. 531, involved property con¬ 
veyed by deeds without any valid reservations, conditions or 
restrictions whatsover and is authority for the rule that a 
property right which has fully vested prior to enactment of a 
death tax statute is beyond reach of such death tax. Coolidge 
v. Long, supra, involved the same deeds. The first Coolidge 
case involved Federal estate taxes and the second Coolidge 
case involved Massachusetts inheritance taxes. The principles 
of law laid down in both of those cases as to vested interests 
are of no aid to the petitioner for the obvious reason that the 
petitioner’s rights-to the stock, the transfer of which is the 
subject of the tax, were entirely contingent upon the happen¬ 
ing of future events which were speculative and uncertain 
and, therefore, not vested. 

May v. Heiner, 281 U. S. 238, also involved property irrevo¬ 
cably transferred in trust and comes within the rule laid down 
in Nichols v. Coolidge. 

We take the position that, in fact, there was no inter vivos 
transfer, either revocable or irrevocable, of the property here 
involved; but that, even if there had occurred an inter vivos 
transfer of said property, it is subject to taxation under the 
authorities cited. And we adopt the opinion of the Board that 
the transfer of the stock was not for full consideration in 
money or money’s worth (App. 12, 13). In fact, it is not pos¬ 
sible to find a valuable consideration set forth in the 1937 



agreement. Each party paid the premiums on his own insur¬ 
ance. The proceeds of such insurance policies, under the 
agreement, were to be paid (1) as to O'Connor, to his estate 
and children; (2) as to Hyde, in the discharge of a preexisting 
indebtedness and the remainder to his widow; and (3) as to 
Ferber, to his estate and widow. As to the stock held by 
O'Connor, none was to be in any event transferred to either 
Hyde or Ferber. Therefore, O’Connor paid nothing and 
yielded nothing for the privilege of receiving the Hyde and 
Ferber stock after their death. 

II 

The taxes assessed upon the transfer of the stock in¬ 
volved is not in violation of the Constitution of the 
United States, as amended. 

i The theory' of the petitioner is that there were_irrevocable 
transfers of the stock involved prior to enactment of the tax 
imposing statute and that, therefore, the tax assessed upon 
such transfer is repugnant to the contract clause 3 of the Con¬ 
stitution and the Fourteenth Amendment. This Court dis¬ 
posed of the latter contention in Neild and Sauer ho fi v. Dis¬ 
trict of Columbia, 71 App. D. C. 305, 110 F. 2d 246, where it 
was said (p. 316): 

“The Fourteenth Amendment is not applicable in the 
District of Columbia.” 

Neither is the contract clause of the Constitution applicable 
in the District of Columbia, since it is a limitation on the 
powers of the States and not of Congress. Continental Illinois 
National Bank & Trust Co. v. Chicago, Rock Island & Pac. Ry. 
Co., 294 U. S. 648, 6S0. However, impairment of a contract by 
Congress may violate other provisions of the Constitution, 
such as the due process clause of the Fifth Amendment. Union 

3 Article I, Section 10, Constitution of the United States. 






Pac. R. Co. v. United States (Sinking Fund Cases), 99 U. S. 
700, 718. This Court held in NeUd and Sauerhoft v. District of 
Columbia, supra, that the Fifth Amendment is applicable in 
the District of Columbia and said (p. 313): 

“So far as concerns the due process clause of the Fifth 
Amendment, generally, the Supreme Court has said: 
That a federal statute passed under the taxing power 
may be so arbitrary and capricious as to cause it to 
fall before the due process of law clause of the Fifth „ 
Amendment is settled.’ (Citing cases). However, so 
far as concerns the specific application of the due 
process clause, which appellants seek to make in the 
present case, the Supreme Court has recently pointed 
out that ‘a tax is not necessarily unconstitutional be¬ 
cause retroactive * * * In each case it is necessary to 
consider the nature of the tax and the circumstances 
in which it is laid before it can be said that its retro¬ 
active application is so harsh and oppressive as to 
transgress the constitutional limitation.’ (Citing 
cases.)” 

9 

In this appeal we do not have a retroactive tax. The tax is 
laid upon the privilege of the petitioner’s receipt of the prop¬ 
erty involved after the inheritance tax statute was enacted. 
The statute was in force when the tax was imposed. We have 
shown that no transfers of said property were in fact made 
until after the death of the owner thereof, and that the Asses¬ 
sor assessed the taxes against petitioner on said transfer by 
reason of the aforesaid contract dated June 18, 1937. The 
petitioner does not appear to have been tlie victim of any 
injustice as a result of assessment of the taxes in controversy. 
Until he can show that he has been injured he cannot chal¬ 
lenge the constitutionality of the statute. Wilgard Realty Co. 
v. Commissioner, 127 F. 2d 514, 517 (CCA 2d 1942), cert. den. 
317 U. S. 655. 


The Federal Estate Tax Statute has no application to 
the Issues here Involved. 





, do not agree with petitioner that any distinctions be- 
|w^en the Federal estate tax and the District inheritance tax 
^vat-Qtes should have a bearing on the appeals now before this 
'Cfeiurt: The two statutes are entirely different, except insofar 
astK&y secure for the District the benefit of the federal estate 
tax creciit.' w No question as to credit of the federal estate tax 
is^jtaynvoived. To examine into the purposes of the two 
smSi^Rand the intent of Congress as to each, would serve no 
usefuRu?bose and confuse the issues. 


CONCLUSION 


The transfer of the property here involved was made after 
the death of the owner thereof and is subject to taxation. The 
decision of the Board of Tax Appeals should therefore be af¬ 
firmed. 


Vernon E. West, 

Corporation Counsel, D. C. 

Chester H. Gray, 

Principal Assistant Corporation Counsel, D . C 
G. C. Updegraff, 

Assistant Corporation Counsel, D. C. 
Attorneys for Respondent. 


4 See District of Columbia v. Safe Deposit & Trust Co. of Baltimore, 72 Apjp 
D. C. 197, 116 FJ2d 21. 
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